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“ArrEat from the court of probates of the pic rateof 


oi ° . i terest t be 
| parish,and city of New-Orleans, . paid from the 
ateofa note 


Martin, J. delivered the opinion of the lyst iy spate 


} court. The defendant, administrator of the thelawofthe 
® estate of W. Kenner, deceased, sued onsundry saath 
© notes of the firm of W. Kenner & Co. (com-it be payable 
posed of the deceased, Clague and Oldham) whersthew 
given in the city of New-York to the plaintiff, 'swer a 
= pleaded the statute of usury of the state of New 
® York. On this, theplaintiff, with the defendant's 
@ consent, filed a supplemental petition, in which 
= he prayed that, ifthe plea ofusury was sustained, 
@ hemighthave judgment for the balance duehim 


Vo. vit. (nN. s.) 1 








Eastern Dist. by the firm, before the notes mentioned in the 
aa original petition were given. To this supple- | 
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mental petition the plea of usury was repeated, — 
The defendant had judgment, and the plain : 
tiff appealed. 







In this court, the appellant’s pretensions — 
have been confined to the amount claimed in | 
the supplemental petition, and his counsel has 
relied on the cases of Gray vs. Taylor, 1 Hen: 
Blackstone, 462, and Gayther vs. the Bank 
of Georgetown, 1 Peters 43, to shew that, ad- 
mitting the notes in the original petition are’ 
avoided by the statute, they present no obsta- 
cle to his recovery of the preceding debt. The 
_-appellee’s counsel has not urged any authority. 
-or reason to destroy or weaken the weight of 
‘these cases. , 
To establish thes amount due by the firm t 
the appellant, at the time their notes were id 


ven, his counsel has produced an account cur-| 
rent subscribed by the firm, in the city of New-| 
York; by which they recognise themsels ; 
debtors of a balance of $14,154 93, on the 
31st of July, 1823, and afterwards debit them 

selves for $15,000, the amount of a note.of 
Clague & Oldham, endorsed by the firm, gi: 
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ven in New-Orleans, payable’ in New-York, Fastem Dist 
bearing interest at ten per cent. fromthe date, ae 


that rate being the highest one of conventional 
interest, according to the law of Louisiana; 


the note being given in: New-Orleans. The 


firm debit themselves further for the sum of 
$500, for four months’, interest then due on 
the note. These three items form the sum of 
$29,654 98. The firm is next credited for a 
sum of $1313 34, and a balance is strnck as 
due from them of $28,349 59, to which $459 71 
were added as due for interest, and the final 
balance is stated at $28,801 30 due on the 
first of August, 1823. 

Qn this the appellee shews that, on the ninth 
of the same month, the appellant received, in 
New-York, five notes of the firm for the ag- 


gregate sum of $29,654 98, payable at one, 
two, three, four and five -years; and it being 


the intention of the parties that he should re- 
ceive interest at the rate of ten per cent. ac- 


- eording to the law of Louisiana, but in: viola- 


tion of that of New-York, which does notal- 


‘ Jow a higher rate than seven per cent., the 


notes were made’ payable at the latter rate, 
‘and a sixth was given, payable in three years, 


Deravu 
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—- Dist for the difference of three per cent. between 
~~ the two rates: The counsel, afterwards pro: 








ducing the statute of usury of the state of News 
York, which avoids all contracts, in which a — 
higher rate of interest. than seven per cent, is 
stipulated, has concluded that these six notes - 
were tainted with usury, according to the laws 
of the place, in which they were made. 

The opposite counsel has not, in this court, 
made any attempt to controvert this proposi- 
tion. 

The appellee’s counsel has not contested 
the, appellant’s right to the original balance of 
$14594 93, stated to be due on the 3lst of 
July, 1823, but has insisted on a credit of 
$11,851 93, the amount of two of the notes 
mentioned in the original petition, which were 
paid at maturity, reducing the balance due the 
appellants to $2292 66, 

As to Clague & Oldham’s note for $15000, 
it has been urged that the firm was bound as 
endorsers only ; that the diligences, from which 
their liability would have resulted, were neg- 
lected ; that it has been-cancelled: that no ob- 
ligation resulted from their debiting themselves 
with the amount of the note, and interest due 
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thereon on the first of August, 1823, on the Basten Dist 
account then stated, in the city of New-York, “v™~ 


because that settlement was made to carry in- 
to effect a corrupt bargain, imposed on them 
by the appellant, and to which their necessi- 
ties compelled them to submit, in order to ob- 
tainsome delay: that the note is in itself usu- 
rious, inasmuch as it states on its face a rate 
of interest proscribed in the state in which 
payment was to be made. 

We think the settlement, in which the ba- 
Jance due by the firm to the appellant was 
stated on the first of August, 1823, has not 
been proven to be tainted with usury (unless 
Clague § Oldham’s note was so). Nothing 
shews that the contract for further time, ac- 
cording to which the notes stated. in the ori- 
ginal petition were given, eight days after, was 
in contemplation. At the time of this settle- 
ment, the note was not yet payable; it cannot 
be imputed to the appellant that he neglected 
the diligences which charge an endorser— 
The firm might very fairly with their consent 
be charged with the amount of a note of two 
of its members, endorsed by the firm, and on 
their assuming to pay its amount as principals, 
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and crediting the appellant with capital and 
interest, the surrender of the paper would not 
affect the liability of the firm. 

So that the decision of this case must turn | 
on the legality of the rate of interest stipulated 
for, on the face of the note of Clague & 
Oldham. : 

The appellant’s counsel urges. that the rate . 
of interest may be stipulated, according to the 
law of the place in which the money is lent, 
and a note taken for its reimbursement, altho’ 
such a note be payable elsewhere.. | 

In support of this position, he has invoked 
many authorities, and principally the case of | 
Van Reimsdich vs. Kane & al. 1 Gallison 
375. In which, Judge Story, delivering the — 
opinion of the court, said: “This rule is well 
settled, that the law of the place where a con- 
tract is made is w govern, as to the nature, - 
validity and construction of such contract; 
and that, being valid in such a place, it is to be 
considered equally valid and to be enforeed 


every where, with the exception of cases, in 


which the contract is immoral or unjust, or 
in which the enforcing of it in a state would 
be injurious to the rights and the interests, or 
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the convenience of such state or its citizens, Eastern Dist. 


May, 1829. 


This doctrine is explicitly averred in Huberus ~~ 


de conflictu legum, and has become incor- 
porated into the code of national law in all ci- 
vilized countries. It would seem to follow 
from this doctrine, that, if a contract be void, 
by the law of the place where it is made, it is 
void every where, and that the discharge of a 


Deray 
US... 
HuMPHREYs 


contract in the place where it is made shall be ~ 


of equal avail in every other place. - T'o this 
last proposition, there is an exception, when 
the contract is to be executed in a place dif- 
~ ferent from that in which it is made, for the 
law of the place of execution will then apply.” 

The counsel contends that, as to the first 
proposition, the applicability of the law of the 
place where the contract is made to the nature, 
validity and construction of the contract, the 


judge speaks absolutely, and states no excep- 
tion—and the exception he afterwards states 


is confined to the case of the discharge of the 
party, which is to be tested by the law of the 
country in which the performance was to take 
place. 

1. The appellee’s counsel has first drawn 
our attention to the passage of Huberus, refer- 
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Faster. red to by Judge Story, a translation of which 

— isto be found in 3 Dallas, 361. 

ae Huberus, after: stating that a contract, valid: 
according to the law of the place where it is: 
made is valid every where else, adds: Verwm 
tamen, non ita precise respiciendus est locus 
in quo contractusest initus,ut si partes alium 
in contrahendo, locum respexerint, ille non 
potius considerandus nam contraxisse unus- 
quisque, in eo loco intelligitur, in quo ut sol- 
veret, se obligavit. ff. 44, 7, 21. 

Hence, the counsel thinks that by compar- 
ing the opinion of Judge Story with the part 
of Huberus,on which it is grounded, it follows 
that,as the note under consideration, was made 
payable in New-York, its validity and con- 
struction must be governed by the laws of that 
place. 

2. He relies next on another law of the di- 
gest, 42, 4,3. Aut ubi quisque contraxerit: 
Contractum autem non utique in eo loco in- 
telligitur quo negotium gestum sit, sed quo 
solvenda est pecunia. 

Pothier’s contrat de change is next intro. 
duced, in which it is said that the protest of a 


bill of exchange is to be made according to 


\ 3 
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the law of the place in which the:bill is pay- Pastor Dist 
able: Merlin, Questions de droit, verbo aad 


Protest, are quoted"to shew the same princi- 
ple, and that all the obligations, resulting from 
a bill of exchange, are governed by the law of. 
the place at which it is payable. 

4. The counsel then resumes the corpus. 
juris civilis, to shew that, a question arising 
~ as to the price of wine, which the defendant, 
had failed to deliver, it was decided that if 
there was a place of delivery stated, the price 
there was to be given, otherwise that of the 
place in which the suit was brought, Inter- 
rogavi, cujus loci pretium sequi opporteat, 
respondit, si convenisset in certo. loco red- 
deretur, quanti eo loco esset; si dictum non 
esset, quanti ubi esset petitum. ff. 9,1,3.§ 4 

5. The following note of Gregorio Lopezon 
Partida, 3, 2, 32, is produced: Quando con- 
tractus celebratur in uno loco, puta in His- 
pali et destinatur solutio in Cordube ; tune 
non inspicitur locus contractus, sed locus 
destinate solutionis, ut habetur in ista lege 
et |; contraxisse. 

6. Voet’s authority, which is next brought 


under consideration, appears better to support 
Vo, vit. (N. s.) 2 








CASES IN THE SUPREME COURT. 


Eastern Dist the position of the appellee’s counsel than any 
w—~ other. Sialio in loco, graviarum usurarum 


slipulatio permissa, in alio vetita sit, lex loci . 


HuMPHREYS , 





in quo contractus, celebratur spectanda vide- 
iur,an moderate, an vero modum excedentes 
usure per conventionem constitute  sint. 
Dummodo meminerimus illum propie locum 
contractus, in jure non intelligi, in quo ne- 
gotium gestum est, sed in quo pecuniam ut 
Solveret se quis obligavit. Ad Pandect, 22 de 
asuris et fructibus. 

- "7. The British and American cases, cited 
by the appellee’s counsel are Robinson vs, 
Bland, 2 Burrows 1077, 17 Johnson 519, 
20 id. 102, 2 Johnson’s cases 355, Whiston & 
al.vs. Stodder &-al. 8 Martin 952, Vidal vs 
Johnson, 11 id. 23. 

The proposition, which the appellee’s coun- 
sel has laboured to establish, is that a contract 
(as to its nature, validity, effect and the man- 
ner in which it is to be performed, or the ob- 
ligations of it are to be dissolved) is exclu- 
sively to be governed by the law of the coun- 
try, in which the performance was to take 
place: i.e. that there is but one locus con- 
tractus. 
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The appellant’s counsel urges that there are Caceres 


two loci contractus ; that in which the con- tn 


tract took place, and that in which the per- sidecemsils 


formance was intended. Locus ubi con- 
tractus celebratus est; locus destinate sola- © 











tionis. 

Keeping this distinction in view, let us exa- 
mine the authorities, by which the first propo- 
sition is attempted to be supported. 

1. Huberus says, we are not so precisely to 
consider the place, in which the contract was 
begun; that if the parties had in contracting 
another place in view, the latter should not 
niore virtually potius to be attended to. In 
the translation in Dallas’ reports, precise is 
translated by exclusively. Hence the impres- 
sion that our minds have received is, that the 
law of the place, in which the contract is en- 
tered into, may have some influence on it, even 
when the performance of it was to take place 
in another country. 

This leads us to the examination of the 
laws contraxisse and aut ubi quisque. They 
are etxremely short. 

The first says: Contraxisse unusquisque 
in eo loco intelligitur, in quo ut solveret se 
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os obligavit. ‘Every ‘one is understood (pre- 

\v~ sumed) to havecontracted, in that place where 

ee ll he bound, himself to pay. 

| Godefroy, the annotator of the corpus juris 
civilis, appears to have considered this law as 
a mere rule of evidence; for he gives us the 
reason of it in the margin. Quia ubi non ap- 
paret quod actum est, loci consuetudo atten- 
ditur. He seems to think that, when the par- 
ties clearly express their meaning, the law is 
inoperative—that when the lender stipulates 
for a legal rate of conventional interest, and 
the borrower agrees to-pay it, there is no ne- — 
cessity, in endeavoring to discover their inten- 
tion, by examining what is customary at the 
place in which the contract is to be perform- 
ed. This conclusion is strengthened by the 
reference he makes to another law of the di- 
gest. Si numerus nummorum, legatus sit, 
neque appareat quales legati sint, ante om- 
nia ipsius patrisfamilias consuetude, deinde 
regionis in qua versatur, inquirenda est. ff 
30,1, 50. From this last law Godefroy refers 
his readers to the laws Interrogavi and 
item non apportet which the appellee’s coun- 
sel has cited. 
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II. The second law relied on; Aut wubi Easter Dist. 


May, 1829, 


quisque, which is the third of the fifth title of ~~~ 


forty-secend book of the digest, cannot be 
understood, without considering the two pre- 
ceding. 

The first says: Venire bona ibi opportet 
ubi quisque defendi debet, id est. One. is 
bound to suffer the sale of his goods, under an 
execution, at the place in which he is bound 
to defend himself, that is to say: 

Law 2. Ubi domicilium habet; where he 
has his domicil. 

Law 3. Aut ubique quis contrazerit. Con- 
iractum autem non utique eo loco intelligi- 
tur, quo negotium gestum sit, sed quo solven- 
daest pecunia, Or where he contracted. For, 
the contract is not understood to be where the 
business is done, but where the money is to be 
paid. 

All that this law teaches us is, that at Rome 
the defendant was suable at his domicil, and 
at the place where he bound himself to pay. 

Ill. Pothier § Merlin have often shed on 
matters, discussed in this court, a light which 
we would have sought in vain in British and 
American writers. But, in the present case, a 


Drerau 
vs. 
HuMPuREYs 
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May, 1829. - 
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resort to the parts of their works, to which the 
appellee’s counsel has drawn our attention, — 
would rather embarass, than aid our enquiry. — 
As protests are generally made at the place in . 
whic the bill of exchange is payable, and in-— 
struments must be in the forms prescribed by 
law, of the place in which they are made, it 
follows that the protest must generally be made 
according to the law of the place in which the 
bill is payable. But, a bill may be drawn on 
London, payable in Paris or Amsterdam— 
the protest for non-acceptance must then be 
made in London, and the form of it be accord- — 
ing to the law of England—the protest for non- 
payment must be made in Paris, and conse- 
quently be regulated by the law of France, 
We must dismiss those French authorities, 
with the observation, that, in these states, the 
principle, that all the obligations resulting from 
a bill of exchange, are governed by the laws 
of the place, at which it is payable, is inadmis- 
sible. The validity, and to some purpose, the 
construction of the contract of the drawer, and 
of each endorser, must be governed by the | 
law of the place of drawing, and indorsing; 
but, as each of these in effect undertakes that 
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" we drawee shall accept and pay the bill, accor- Papen Dit: 
, ding to its tenor in ascertaining the obligations pate 
EPAU 
of the drawer and seyeral indorsers recourse _—_». 
y. ; HuMPHREYS 
a” is necessarily had to the law of the place in 


. _ which the bill is payable, to discover whether 
the holder has exercised due diligence, and 
it what will be a fulfilment on the part of the 
drawee of the undertaking of the drawer and 
indorser, in respect to the acts to be done by 
n him: if it appears that the undertakings of the 

drawer and endorser have not been fulfilled 


ne by the drawee, a resort must he had to the laws 
d- | of the places of drawing and indorsing to de- 
n- termine what notice the holder must give, of 
1e- the dishonor of the bill, and the amount of the 
Ce, damages to be paid by the drawer and. several 
es, indorsers. In the case of a bill drawn in 


he New-Orleans on Philadelphia, the Supreme 
Court of New-York, in Hicks vs. Brown, 12 


om 

Ws Johnson, 143,said “the drawer became condi- 
‘ise tionally liable for the payment, and the condi- 
he tion was his receiving due notice of the dishon- 
nd or of the bill, and this notice was to be given 
the in New-Orleans; the circumstance of the bill 
1g; being drawn upon a person in another state, 


hat makes no difference.” 
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Cartes Di ist Alike decision took place in Pennsylvania, — i: 
~~ in the case of ‘a bill drawn in South Carolina, ‘ 
Det? -Hazzlehurst vs. ‘Kean, 4 Yates 19, i ¥ 
HUMPHBET® Tn Slocum vs, Pomroy the Supreme Court — 
of the United States, held that the endorser _ 
was liable to damages, according to the law of _ 
Virginia, having endorsed he bill in Alexan-: ” : 
dria. Chief Justice Marshall, whodelivered. | 
the opinion of the court, said: “although the.” 
drawer was not liable to the damages of Vir. 
ginia, the endorseris. An endorsement is not © 
Simply the transfer of the paper; but a new” 
and substantial contract.” 6 Cranch221. 
These decisions support the proposition of © 
the appellee’s counsel much more strongly» 
than the principle he invokes from Merlin; 
because they shew that the drawer and endor-. 
sers are bound according to the law of the 
place where they bound themselves respective: _ 
ly to pay—their undertaking is not to pay’ 
at the place where the bill is payable, but at’ 
- the place in which they contract, provided : 
due diligence be exercised on the dishonor of | 
-the bill: and a decision, that they are bound” 
according to the law of the place in which the | 


bill is payable, would violate the principle” 
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invoked, by the law contraxisse, under Ratan Diet 
which the party is bound according to thelaw —~~ 
of the place, wbi wt solveret se obligavit. — 

IV. The laws interrogavi and item meee 
opportet, have been stated at full length and 
require no observation. 

V. The Partida, 3, 2,32, to which Gregorio 
Lopez has-annexed the note cited by the ap- 
pellee’s counsel, treats of the jurisdiction of 
courts, ante quien deve el demandador hacer 
su demanda para responder el demandado; 
and Gregorio concludes that the judge of the 
place, in which the defendant bound himself 
to pay, has jurisdiction, and not the one of the 
place in which the contract was made. 

VI. The passage, cited from Voet, will be 
examined at the close of the opinion. 

We are now to attend to the British and 
American authorities. The first is the case of 
Robinson vs. Bland, 2 Burrows, 1077. 

This was an action on a bill of exchange, 

drawn in France on London, for money lost 
ata gaming table—there were other counts, 
Lord Mansfield premised his opinion, by the 
observation that the facts scarce left room for 
any question; the laws of France and Eng- 

Von. vut1. (N. 8.) 3 
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Reena. land being the same. He then stated that 
—_ there were three reasons, why the plaintiff 
should not recover, on the bill. 

The first was that the parties had a view to 
the law of England. The law of the place 
can never be the rule, where the transaction ig 
entered, with an express view to the laws of an- 
other country, as to the rule by which itis go 
verned. He referred to Huberus and Voel, 
In every disposition in contracts, where the 
subject matter relates locally to England, the 
law of England must govern and be oe 
to govern. 

Mr. Justice Denison thought that, as ine 


plaintiff had appealed to the laws of England, 
his case was to be determined by them. 

Mr. Justice Wilmot said the case came out 
to be no case at all; no point atall; no law at 
all. | : 

Finally, the plaintiff recovered on a mong 
count, 


As the court was not called upon to deter, 
mine, whether a contract valid at the place is 
which it was,entered into, but otherwise a 
the place of payment, was void ; we think that 
what fell from Lord Mansfield must be com 
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sidered as an obiter dictum, on a question he Eastern Dist, 


was not.called upon to solve. 

It is true, this dictum fully supports the ap 
pellee’s counsel’s proposition, and comes from 
one of the most able judges that ever sat in a 
British court, and as such is entitled to much 
respect, but to no greater weight, than it will 
have, after a consideration of the authorities on 
which it rests. 

The casein 17 Ieee 519, is a state- 
ment of the opinion of the court of Chancery of 
England, which decided thata bond executed in 
England and made payable in Ireland, carried 
Irish interest where none was stipulated. Pre. 
Ch. 128, 

This case appears to support Huberus’ o- 
pinion, that the lex loci soluiionis is to be re- 
ferred to, when the parties have not expressed 
their intentions. Cum non apparet quid actum 
est, and the distinction, that will be taken by- 
and-by, places the interest ex mora under the 
control of the law contraxisse. 

In the case of Van Schaick vs. Edwards, 2 
Johnson’s cases 255, a residentof Massachu- 
setts, owning lands in New-York, entered into 
acontract, in the former state, with an inhabi- 


May, 1829, 

PYw 
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Enstern Dist tant of the latter, for the sale of the lands: 
WL pee’ and took a bond, with a rate of i 
ing that of Massachusetts, but less th 

pre New-York, and gave his own 
4 conveyance, on receipt of the ‘money; ¢ P 
suit was on the vendor’s bond, and on the qu 
tion whether the bond was usurious, @ d 
whether the laws of Massachusetts were 
govern, the court was divided, So, the cage 
throws no light upon the question tinder c COn- 
sideration. a 

Two decisions of this court have lastly t 2¢ 0 
invoked: that in Whiston & al. vs. Stoddt 
& al. syndics,8 Martin 95, and that in Via 
vs. Thompson, 11 Id. 23. 

In the first, we held that on a sale comple 
in England, where the vendor has no ‘privileg 
on the thing sold, he acquires none on its be 
ing brought here; and we cited Cassa: 
disc. 179, where it is holden, that con 
are made in the country, and subject to il 
laws, where the final assent may have been git 
en, viz: that of a merchant who receives an 

‘ executes the order of his correspondent. 

“In the case of Vidal vs. Thompson and t 

of Morris vs Eves, 11 Martin, we recogni 


$4 
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principles which, if correct, must determine 
this case in favor of the appellant, viz: | 

1, An instrument, as to its’ form and the for- 

malities, attending its execution, must be sub- 
ject to the laws ofthe place were it is made, 
but 

, 2. The law and usages of the place where 
the obligation, of which it is evidence, is to be 

_ fulfilled, must regulate the performanee. 

‘3. In Morris vs. Eves, we held that a con- 
tract, made in a foreign country, is governed 
by its laws, in every thing which relates to the 
mode of construing it, the meaning to be at- 
tached to the expressions by which the parties 
may have engaged themselves and the nature 
and validity of the engagement. 

If these principles be correct, there must 
be two loci contractus, to be considered in 
law, in a contract which is to be performed in 
a different place than that in which it is entered 
into; locus celebrati contractus—locus solu- 
tionis ; in many an instrument more than two 
places as loci ccntractus are to be considered. 
The holder of a protested bill of exchange 
has his remedy against the acceptor, accor- 
ding to the laws of the place on which the bill . 


: 
Humrnsavi 








93 
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Daten Dict is drawn; against the drawer according to the 


wre 
Derav 
vs. 
Humrpurers 


law of the place in which the bill was drawn; 
and when there are several endorsers, he may 
have his remedy against each of them, accord- 
ing to the law of the place where he endorsed, 
Reason points out that, in every act, the place 
in which it is to take place, is to be considered 
in ascertaining its validity and effect. 

Locus contractus dicitur duobus modis: 
primo ubi contractus, seu conventio vel ob- 
ligatio perficitur ; secundo, ubi solutio vel 
deliberatio destinatur. Pres. Everard, cons. 
78. 

The distinction, as to the parts of a contract 


_ which are to be governed by the law of the 


place in which it was entered into, and those 
which are to be governed by the laws of the 
place in which the payment was intended, is 
well marked. 

In the first class, is first ineluded what- 
ever relates to the form and perfection of the 
contract, and all the ceremonies and formali- 
ties attending it. 

In scriptura instrumenti, in ceremoniis 
et solemnitatibus, et generaliter in omni- 
bus quead formam et perfectionem con- 
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tractus pertinent, spectanda est consue- Yastern-Dist, 


May, 1829, 
tudo regionis ubi fit negotium. Debet enim ae 
servart statutum loci contractus, quoad haec v8. 


que oriuniur secundum naturany ipsius 
contractus, Alex. cons. 31. It is incontro- 
' vertible that in this passage Alexander speaks 
of the locus contractus, as the place ubi fit 
neg otium. 

Generaliter, tn omnibus que ad formam 
contractus, ejusque perfectionem pertinent, 
spectanda est consuetudo regionis ubi fit 
negotiatio; quia consuetudo influit in con- 
tractus et videtur ad eos respicere et volunta- 
tem suam eis commodure Christineus, Mo- 
do sic est. Quoad perfectionem contractus 
seu solemnitatem adesse, seu substantiam 
ejus requisitam, semper inspicilur statutum 
seu consuetudo loci celébrati contractus. 


Pres, Everard, cons.78. As this writer says 
that the law loci celebrati contractus is always 


attended to, we must understand him as repel- 
ling the idea, that there is any exception, as to 
cases in which the payment is to be made ata 
different place, than that in which the contract 
isentered into. The locus celebrati contractus 
is here clearly put into contra-distinction with 
the locus solutionis. 
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Restor, Dist In the same class, are next to be placed 


~~ all matters resulting from the nature of the 


Derau ° : 
vs. Contract, or immediately therefrom. 








H a a 

—, Inspicimus locum contractus, in his que 
veniunt ex natura contractus. Bartolus 
ad 1.1 ff. de usuris. 


In concernentibus contractum et emergen- | 


tibus tempore contractus, says Dumoulin, 
spectatur locus in quo contrahitur. 

Si lis oritur ex natura et tempore contrac- 
tus, consideratur statutum loct. Srick. de 
jure in alieno territorio exercente. 

Aut queris de his que oriuntur secundum 
formam ipsius contractus—aut de his que 


oriuntur expost facto, proper negligentiam ' 


vel moram ; primo casu inspicitur locus con- 


tractus et intelligo locus contractus, ubi | 


celebratur, non ubi collata est solutio. Bar- 
tolus, ad l. cunctos populos, Code de sum. Tr. 
no. 15 & 16. Here Bartolus emphatically 
calls the locus celebrati contractus, the locus 
contractus in contra-distinction of the locus 

As to what concerns the performance of the 
obligation—the payment of the sum, or the 


delivery of the thing, which is the object of | 
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the contract, the presentation for acceptance 
and payment of a bill of exchange; the accep- 
tance, days of grace, protest, weight, measures, 
damages arising from negligence or delay— 
the locus destinate solutionis is to be consid- 
ered, 

Sed ubi agitur de consueludine solven- 
di, vel de his que veniunt implendi, diu ex 
post contractum et 1n alieno loco impletione 
destinato, tune inspicittur locus destinate 
solutionis, Everard, cons, 78. It is in this 
particular that the law contraxisse is particu- 
larly and exclusively applicable; because to 


25 
Easter® Dist. 
May, 1829, 
Pes 
Drerav 
vs. 
HomPprers 


use its expressions, every one is understood 


to have contracted in that place, (viz: with a 
view to that place,) in which he bound himself 
to pay. Contraxisse unus quisque in eo 
loco, intelligitur, ubi ut solveret se obligavit ; 
there, according to the second law invoked by 
the appellee’s counsel, he is suable, because 
it is the place wbi contraxisse, and as to him 
contractum autem non utique eo loce intel- 
ligitur quo negotium gestum sit, sed quo sol- 
venda est pecunia. But as to the party, with 
whom he who binds himself to pay money, as 
to the obligation of the vendor, who has stip- 
Vot. vitt. (N. 8.) 4 , 
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Eastern Dist 
bastonp Dis ulated for payment in a place different from 


~~ that in which the sale takes place and the 

= thing is to be delivered, the contract as to the 
HuMPHREYS : 7 

period at which the property of the thing sold, 

passes to the vendee; the mode of delivery, 

the obligations of warranty, the manner of hig 

being put tz mora, the liability to the redhi- 

bitory action, or that quanti minoris, the law 

of the place, in which the vendee bound him- 

selfto pay,affords no legitimate rule of decision; 

for the vendor did not bind himself to perform 

anyactthere, that is not the place wbi utsolveret 

se obligavit. As to him, that place is the one in 

which he bound himself to deliver the thing 

sold and to warrant it: and we are to resort to 

the law of this last place, to ascertain whether 

his, the vendor’s, obligations were duly per 

formed, and to assess the damages due to the 

vendee, if they were not; because, as to the 
























vendor, that place is, in the language of Eve 
rard, locus ubi deliberatio destinatur. 
Certainly, in a bilateral a synallagmatic 
contract, where the obligations of the partie 
are to be performed in different places, in 
which different laws, and usages prevail, 


laws and usages of neither can offer a legit 
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mate rule of decision, for all the obligations of Eastern Dist. 
May, 1829. 


the contract. Each party must perform hisac- ~~~ 
cording to the law of the place, wbz ut solveret bw 
se obligavit—and in case he fail, he must yield poe 
to his adversary, damages equa! in value to 

that of the thing he bound himself to deliver, 

at the place wbé solutio or deliberatio desti- 


natur. 





In obligations to pay money, the measure 
of damages is interest, according to the legal 
rate. The Roman law considers interest, ra- 
ther as damages to be allowed for the delay 
of payment,-than as a profit contemplated at 


the time of the contract. Usure non prop. 
ter lucrum petentium; sed propter moram 
solventium, infliguniur ff. 22, 1, 17 & 3. As 
such they are regulated by the law of the 
locus destinate solutionis, 

Bat, in a loan of money, nothing is more 
common, in countries where the parties are not 
restrained by law to one rate of interest, to stip- 
ulate a particular one, (by their convention,) 
within the scope which the law allows, and this 
interest is called conventional by contradistinc- 
tion from the legal interest ex mora. 

Insuch a case, as the object of the conven- 











28 CASES IN THE SUPREME COURT: 


me Dist tional interest is to afford to the lender a come 
~~~ pensation for the profit he foregoes, in yielding 
aan. the use of his money to the borrower, it should 
seem, that the circumstance, of the place of 
payment differing from that in which the len- 
der parts with his money, ought to have ne 
influence, in the fixation of the rate of inter- 

est, 

Accordingly we find it laid down that wsur- 
arum medus constituendus est, in regione in 
qua contrahitur ; et cum, redditus duodena- 
rius,in Gallia stipulatus, in controversia in- 
cidisset, patrocinante me justicatum est in cu- 
ria Flandria,valere pactum, nec obesse quod 
tn Fiandria, ubi redditus constitutus licet 
hypotece imposiius proponeretur, usuras 
semisse graviores stipulari nonliceat, Sed 
hoc intellige de usuris tn stipulationem de- 
ductis, sed non de tis que ex mora debentur ; 
in quibus ad locum soluttonis respicere op- 
porte. Burgundus, Tract. n. 4, and alfo 
n. 27, 2 § 29. 

Quand il s’agit de decider, si des conven 

tions faites du sujet des drotts qui naissent ex 
natura et tempore contractus, sont legitimes 
ou non, tl faut suivre la lot du lieu ow se 
passe lecontrat. Boullinois, Ob. 46. 
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& s’agit de determiner la legitimite du 
taux des rentes, et que dans le lieu de la pas- 
sation du contrat, le taux soit different de 
celui qui se paye dans lé lieu du domicile du 
debiteur, ou dans celui du creancter ; sott 
ercore dans les liewx ou les biens hypothe- 
ques sont situes ; le tax sera jugé tres légi- 
time, s°il est conforme a la loi du lieu ou le 
contrat se passe. Id. 

Let it be noticed, that although Boullinois 
states a case, in which no place is stipulated, 
for nominatim, he states it, in such a manner, 
as to include every place of payment which the 
law recognises, where none is actually men- 
tioned; for then, he informs us, the law re- 
quires payment at the domicil of one of the 
parties, or on the premises, Ifthere be no day 
of payment stated, the creditor may expect 
payment, at his domicil, otherwise he must 
seek it at that of the debtor, on whom a demand 
is to be made. 

Bartolus and Boullinois consider, in the 
above cases, the interest paid for money in the 
contract of constitution de rente, or annuity. 
The rente or annuity, redditus cannot exceed 
the legal rate of interest, and they both teach 


Eastern Dist. 
May, 1829, 
aa 


Derav - 
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that this rate must be according to the lex-loci 


May, 1 
~~~ celebrati contrdctus, in opposition to the lex - 


Depavu 
vs. 
HuMPHREYs 


loci solutionis. 

The principle that a contract, valid in the 
locus celebrati contractus, is void, if contrary 
tothe lawloci solutionts,mustestablish thecon- 
verse of the proposition, i. e. that a contract 
void, according to the former, is valid, if it be 
so according to the latter. 

If this be the case, of what use is it for any 
legislature to pass a law for the protection of 
the weak and necessitous ? 

In some countries, the age of majority is 
fixed at twenty-five, in others at one and twen- 
ty. The minor, who cannot bind himself at 
home, may do so, if he engages to pay in ano- 
ther country. 

Elsewhere, as till very lately here, contracts 
of suretyship are interdicted to females—they 
may be deprived of the protection of the laws 
of their country, if they be prevailed on to 
engage to pay in another. 

A note made at Natchez, which would be 
null and void, as tainted with usury, accord- 
ing to the laws of the state of Mississippi, if 
payable there or at Monticéllo, at the distance 
of several hundred miles, would be perfectly 
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valid, if made payable at Vidalia, across the Eastern Dist. 


river. 


Courts of justice must take care that the am 


law be not evaded. In the case of Stapleton 
vs. Conway, 1 Vesey, 428, 3 Atkins, '727, 
Lord Hardwicke held that, if a contract was 
made in England, for the mortgage of a plan- 
tation in the West Indies, and there be a co- 
venant in the mortgage for the payment of 
eight per cent. interest, it would be a method 
to evade the statute of usury, and such a con- 
tract would be as much against the statute as 
any other contract. 

The case of Dewar vs. Span, 3 Term Re- 
ports, 425, is to the same effect. A bond was 
given in England, upon the purchase ofan es- 
tate in the West Indies, with the reservation 
of interest at six per cent, and notwithstanding 
it was contended, in argument, that, although 
the bond was executed in England, it arose on 
a contract for the purchase of an estate in the 
West Indies, yct the court unanimously held 
the bond to be usuricus, as if the attempt 
could succeed, it would sap the foundation of 
the statute of usury. 


In the same manner, if parties could free 


May, 1829. 
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themsclves from the effect of the laws of their | 
country, by stipulating for payment elsewhere, 
they would sap“ the foundation of every law 
enacted for the weak and necessitous, 

The authority of the passage from Voet re- 
mains to be examined. This author says: 
Si alio in loco graviarum usurarum stipu- 
latio permissa, in alio vetita sit, lex loci ubi 
contractus celebratus est spectanda videtur, 
an moderate, an vere. modum excedentes 
usure, per conventionem stipulate sint. 

If in a place, the stipulation of higher in- 
terest be permitted, in another forbidden, the 
law of the place, in which the contract was ce- 
lebrated, is to be resorted to, in order to ase 
certain whether the lesser or the greater rate 
of interest be stipulated by the contract. 

Thus far Voet teaches what we have seen 
Alexander, Bartolus, Burgandus, Everard, 
Strickius and Boullinois teach, and the 
contrary of which no other commentator . 
positively asserts, what, in our opinion, 
every sound principle of law dictates. 

But the appellant’s counsel urges that Voet, 
unsays, in the succeeding paragraph, what he - 
appears to have so emphatically expressed. 








= 






























OF THE STATE OF LOUISIANA. 33 


The words of the second paragraph are oe 
Dummodo meminerimus illum proprie 
locum contractus, in jure non intelligi, in. — 
quo negotium gestum est, sed in quo ut pe- 
cuniam solveret se obligavit. 

In the argument, which the appellee’s 
counsel draws, in this respect, he is fully sup- 
ported, by what is said arguendo by Lord 
Mansfield, in Robinson vs. Bland, and in 
some degree, by Judge Kent, in the same 
manner, in the case of Van Shaick vs. Ed- 
wards, already cited. In endeavouring to 
ascertain the character of the rate of interest, 
stipulated in a note given in Massachusetts, 
Judge Kent says: “had the money, for in- 
stance, in this case, been made payable at 
Albany, or elsewhere in this state, (New-York) 
then perhaps the decision in Robinson vs. 
Bland, would have applied.” 

If, in the second paragraph, Voet meant to 
introduce an exception, to the rule laid down 
in the first; if he meant to teach that the le- 
gality of a rate of conventional interest, arising 
not ex mora but tempore contractus is ex- 
clusively to be tested by the law loct solu- 
tionis, even when it is different from the law 
VoL, vit, (N. s.) 5 
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= Dias loci celebrati contractus: then, we cannot con- 
~~ sider him as affording to us a legitimate rule 


Depav _ 
vs. Of decision in the present case, because the 





u 

pene weight of his authority is borne down by that 
of a crowd of the most respectable commen- 
tators of the law he cites, 
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Perhaps, he must be understood, in the se : 
cond paragraph, to convey to the student af, 
warning, that, by what he teaches in the first, § 
he must not be understood to impugn the pro« 
position, that, in a great degree, the law loci 
solutionis, influences the obligation of the# c 
party, who bound himself ut solveret pecu«§ b 
niam. gd 

Upon the whole, we must conclude, as wef a 
did in Norris vs. Eves and Vidal vs. Thomps § ii 
son, that contracts are governed by the lawof} d 
the country in which they were made, in every § a 
thing which relates to the mode of construing | & 
them, the meaning to be attached to the ex- § h 
pressions by which the parties bound thems § © 
selves, and the nature and validity of the ens § h 
gagement. . (ogi dl 

But that, wherever the obligation be con- § © 
tracted, the performance must be according | 4 
to the law of the place, where it is to take | 4 
place. j 
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in other words, that in a note executed here, Pasties 
on a loan of money made here, the creditor ~~ 


may stipulate for the legal rate of conventional 
interest authorised&by our law, although suc 
arate be disallowed in the place, at which 
payment is to be made. 

Consequently, the judge of probates erred in 
considéring Clague & Oldham’s note as usu- 
rious. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates be annulled, avoided and reversed ; and 
this court proceeding to give such a judgment 
as in their opinion ought to have been given 
in the lower court, it is ordered, adjudged and 
decreed, that the plaintiff be recognised and 


admitted as a creditor of W. Kenner, doceas- 
ed, for the sum of seventeen thousand seven 


hundred and ninety-two dollars, ninety-seven 
cents, and the sum of four thousand seven 
hundred and eight dollars for interest up to 
this day, together with interest at ten per cent. 


on five thousand six hundred and ninety-seven 


dollars, the balance due on the note, from this 
date, until paid; and on the balance of the 
judgment, viz: twelve thousand and ninety- 


h Humpnrers 
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Eastern Dist. five dollars ninety-seven cents, at five per cent 
May, 1829. 


wr ~ till paid, and costs in both courts. 
Depau 















vs. 


Humrarers Livermore for the plaintiff—Mazureau § 
Hennen for the defendants. 








KENNER & ALL. vs. THEIR CREDITORS. 


Appeat from the court for the parish and 
Ifon a com- 


parison of the city of New-Orleans. 


day of ac- 
tance, th : - 

dsydesignat- Martin, J. delivered the opinion of the 

ed for pay- - ; 

ment,anitnecourt. ‘The President, Directors and -compa- 

tenor of the 


bill, it ap-ny of the Bank of the United States and o 


pears the . ' ; 
days of grace thers, complain of the judgment of the parish 
were includ- 

ed with those 


ree which denies them, respectively, a place on 
tween the 


no ac the tableau of distribution, among the credi 
t 
that designat Ors Of the insolvents, as holders of protested 
ed for pay-,. 
ment, that’ bills of the latter. 
day is the . ° 
peremptory Their pretensions were opposed as those 
one of pay- __. 
ment, and , Hicks, Lawrence § Co.whose case was de 
protes i 
is legal. j 
a. te. mined last week, on the grounds that the 
cop Rated, Ceptances were not according to the tenor 
1 evi- , 
Fonee is ad- the bills and the protests were made too 


missible to 


shew on what — Vol, 4, 540, 
day it was E ; 
made. A material difference, and the only one, be 


tween these cases and the former, is that, in this 
the acceptance had a date, in those, the accep 
tances were without any. 
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But the appellants’ counsel urge, that they Rpofa Dont 
proved, by witnesses, in each case, the day oe 


of acceptance, and from a comparison of the 


KENNER 
= 1 


tenor of the bill, the date of the acceptance, their credits 


and the day designated for payment, it clearly 
appears that both the sixty days of sight, and 
the three days of grace, were included in the 
period between the acceptance and the day ex- 
pressly designated as that of payment, and the 
conclusion is, that the latter is the peremptory 
day of payment, and days of grace are not to 
be added thereto. 

They say there is no rule of law, that pro- 
hibits the drawer or acceptor, from adding 
the days of grace to those of sight, ane includ- 
ing the whole between the day of acceptance 
and that which is designated for payment. No 
such rule has been shown by the counsel of the 
_. appellees, who has résted all his objections 
on the general principle, according to which, 
days of grace are allowed on all acceptances 
according to the tenor of the bill. Giving 
this principle its full effect, it does not invali- 
date, an acceptance, in which the days of grace 
have been included; because, in such cases, 


the days of grace, which the law adds to those 
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Eastern Dist. of sight, are in fact added ; because the day de- 
May, 1829. 
\“~ signated for payment, is the last of the days of | 


KENNER 
& au.” 


grace, which the law would add, if the accep- 


theircredit’s. tance was absolute, by the mere signature of 





the acceptor and .date under the word accep- ' 


ted. 

It-cannot ever be illegal for the parties to 
express in their contracts the obligations, 
which the law would tmply, if they were not 
expressed—where certain consequences legal- 
ly result from an engagement of a particular 
kind, those, who enter into it, may state them 
at full length ; consequently, when the law has 
provided that days of grace shall be superad- 
ded to those of sight, and the bill shall not be 
payable before the expiration of the days of 


grace, it follows that a bill at sixty days sight, , 


being payable on the sixty-third day after the 
acceptance, the acceptor and holder may 
well agree that the former shall pay it on that 
day—because that is what the law would ém- 
ply, had not the parties expressed it. In such 
a case, the days of grace, being evidently in- 
cluded, the acceptance is perfectly legal; the 
acceptor cannot require that others be super- 
added. 
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"Weare unable to find, in such an accep- tes. 
fe tance, any ground, on which the drawers or “"v~ 
. endorsers might contend they were discharg- yo 

f ed. The holder has fully complied with the theircredis's 





engagement he took towards them, of procur- 
ing such an acceptance, as would bind the 
drawee to pay the bill, aecording to its tenor, 
on the sixty-third day after presentation. The 
acceptance has the same force and obligation 


whether made in the most common way, 
. by the word “accepted” with a date—the 
4 words accepted to pay, at the expiration of 
i sixty, days—at the expiration of the days of 
. sight—at the expiration of sixty-three days, or 
is of the days of sight and those of grace. 

if The difficulty, if there be any, consists in 
t: ascertaining the intention of the partie;— 
¢ | When that is done, the legal consequence ne- 
y cessarily follows. 

at The counsel for the appellees, has, howe- 
1 ver, strenuously contended that parol evidence 
hb of the date of the acceptance was inadmissible, 
- and theyclaim the benefit ofa bill of exceptions, 
e which they took to the opinion of the parish 
re court, by which it was admitted. The author- 





ities they rely on are, Phillip’s evidence, 423. 
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Eastern Dist ch, 10, § 2, 8. Johnson, 298. Norris’ Peake, 


May, 182 


wr~ 119. 3 Starki¢ on evidence, 995, 999, 2 id. 
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theircredits. quet § Puller, 509. 3 Campbell, 56, 1. 
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579. Cowen, 750. Johnson, 146. 2 Bosan= 





Taunton, 115, 347. Chitty com. law, 142; fy 
1 Chitty on contracts, 22. 1 Mass. reports 
27. 12 14.92. 8 Taunton, 98, 8 Eng.com, 
law reports 468. : 

One of the writers, cited by the appellee’s 
counsel, Starkie, lays it down as a general 
principle that “evidence is admissible, that a 
deed was executed or a bill of exchange made 
at a time different from the date.” 

The cases, stated by Starkie, are Hall va = 
Casenove, 477, 3 Levins, 348, Giles vs. 
Meeks ; Addison, 384, Gress & al. vs. Oden: 
hemer; 4 Yates, 218, Fox’s lesee vs. Palmer 
§ al. 2 Dallas, 214, But on examination we 
find that they support the position, in-regard 
to deedsonly. 3 Starkie, 46. 

The same author also lays it down, that pa-§ 
rol evidence may be received, that a party, in 
whose name a contract has been made form 
goods, was but the agent of another. Id. 

In the case of Krumbhaar vs. Ludeling, 3 
Martin, 640, this court held that parol evi- 
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‘fren admissible, to shew that the drawer Fastern Dist. 


ofa billgdrew it as*agent, aS 





















KENNER 


‘The te Ganrt of the United States & Ate 
idence was admissible, their credits 





7 fut whether thé person, who drew it, acted i in 


his own right or'as cashier of the bank,) was 
drawn on account of the bank. 5 Wheaton 


e's Eh agg. % , oe a: 
ral Andina very recent cageyshe-Bank of the | 
ita Met is'vs, Brent’s executors, 1 Peters 89, | ? 







the Satie eburt hel at parol evidence was 
admissible ofan “agreement relative to the 
place, where. 


Hef the note wagso be de- 
manded, Jn that. it was contended the 


testimony ought not to be admitted, begause it 
was an attempt to vary, by parol proofja writ- 
ten agreement, Chief Justice Marshall, who 
delivered the opinion of the court, said: “this 
is not an attempt to vary auvritten agreement, 
The placevof demand is, not expresseg.on the 
, face of thenote, and the necessity of a demand 





on the-person, where the parties are silent, is 
an inference of law, which is drawn only 
when they are. silent. A parol agreenient 
‘puts an end to this: inference, and dispenses 
VoL. vil. (N.s.) = 6 
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Eastern Dist with a personal demand. The* parties % 

ay, | PPM 

wn~ sent toa demand, Langan oa asi nsted 
= 


but supplies extrinsi 

parties are at libefty to suy | 
From this authority it follows, that the" oot 

implicatign, resulting from an instrument, m 

be reputed b by parol evidence of an agfeem ri 

to the contrary, < ey 
The legal meaning of an in may 

be explained by evideua of the wiicalt. C 

of its execution. » fe a 

A congact of endors vat present, ordi+ i. 

narily entered into by temere signature of th 

party, gn the back of the bill. Should the oil 

dorsersbe sued, the measure of damages must 

be sought, in the laws of the place in whith hé§! 

contracted; and this can only be shown by 

parol. Gee: ee ; 
On ggpote, payable ona given diye num-- 

ber of days of grace and the- rate of interest | 

must be sought in the law of the place, in 

which itis subscribed or made payable—if the 

place is ‘not stated on the face,of the note, fp 

rol evidence is certainly admissible. 4 
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be a bilLor*note, payable wi 7 


tinre “after date, when ot, om i te, We 
e the ‘day it is- 


Where an.award, which directed 1 an act to 
‘be done, within-a: ugaber of dag, had 
no date,. tlie,.eourt e time was to be 
;§ computed fromthe day,of delivery. \ 

wist | ‘In both these cases, “the time’when #ié bill 
, 4 issued,-and the award was delivered, was ne- 
| by! cessarily to ¥e proven by parol evidence.*” 


yf it beargued that it ces, uns 
ill der considlgghion," the fe paymeggwas 
written, ahdwherefore there was no necessity 
toresort to parol proof to ascertain it—the an- 
“paie SWer is, that a circumstance occurred from 
naa Which it necessarilyresulisysthat the @ay de- 
GG signated was the-peremiptory day of payment. 
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“eo Cases 1-H: SUPREME couRT’” “a 


Tasorn Digan not that from which the days of grace’ 
™ Sehbe re ed; ; a circdmstatice which d 
= AL * “ed’the implied right, of ty acceptor to‘ft 
theircrdiit's delay, in the same ma e a Fe 
ment, in the ease 
olis vs: Brent's Reeouters, divingdiiee il 


plied -... of the Bank making a deman 


from rson of the maker. 


Phe inclusion of the days of grace“and au 
agreem atthe demand shonly bomulas 
hid 
a particular phaos are both . 
proof of which language | 


“| 


shall, “does not ate the ins 
it gage, but supplic ‘ . 
which the parties ar@aplibe 

Ifit be objected tha, in the cases first cite 
the evidence was received between the parti 
and in that before the Supreme Court of d 
United States, the egdorser wasspresume r 
be a party ie. t seqemen is eircumstanm 
in gur rae ¢gannot vary" ght to ir t 
duce the parol proof, in thé.eases flow belts 
us. The undertaking of the holder, with) ' 
drawer and endorser, is that the former wil : 
quire the drawee to bigd*himself to pay & 
bill, accofding to its “tener—whatever fi 
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against the drawee, that he had done Castine 
will be eyidence between the holder and) “~~~ 
Ts and previous endorsers, thipit+ the saa 


arte bps, — ™ obligations of their credit’s. 
ag acceptor. vidence when re- 


shows "uch ccaitnie on the part 
of ae acceptor, as will bind the drawer and 


endorser, goes to the effect a and 
Nof,to its admissibility. : 

whi ave conclude that 2 im of the 

saat acceptance was properly received. “® 

e opposition.of Hicks, Lawgence & 

Co. ‘held that, Wiel fromthe comparison 


of eines. the bill, the written date of the 


tance, inty ‘designifted for pay- . 
ment, it clearly appeared that the period be- 
tween the day. GR acceptance and that dg 
nated for payment, included both thg 
— and twrne of grace, we woul 


gay Mgr, was the 
ne addi 
were to be claimed er all 


Bhat protest on that day we 

The appellants, however, hg 
according’ to mercantile usage 
the day nominally, dBignated 
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a an acceptance without a date, is the pero 
n~ tory day.; 
Neat "  Péitweather, Cashier of the ‘Bank of Lay: 

their credis’s. Land & Bullers, has deposed! that ; an accép- “ 
tance, without dies to viii» a 
pressly designated, is not “but is.'¢ 
sionally resorted to. It'is asual i in such casés. 
to include ys of grace, and the day de- 
signated ° ig od of these. He had four . 
bills acon : one of — al 


Was discounted , of England ; 1 
of themypassed et e hands of 
in London. By the e and. i of 


merchants in England, ae _ 


on the day desigiaited 





Burrell has deposed that an acceptdiice 

pout a date, to pay ona day expressly de- 

is not customary, but when adopted, 
ssignated is usually the last-of those | 


I by the a 0 merchants, pey- 


» demand at day 
depdsed that in such’ap accep- 
designated is usually the gixty- . 


of grnee included. This form 
is used hy: several ho 
d he has-used ‘the-same form 
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for several years—vwithout any objection being Eastern my 
made till lately, in consequence of doubts in — 


the’ United Statesy, The day, designated ig usu-  & at. 


ally. Ps pore day, ind the protest is their oredits 






bb: ‘deposed+He has always accepted in 
this manner, for sixteen years,» ¢ any al 
objection being ever made. ceptan- 


ces have passed trout! houses. 


The usage has prevail nee he iin 


busin a 

Tae deposed he hafibeen forty years in 
business#as a banker, and has never known 
any objections ‘ome B to'this form ‘of-ac- 
ceptance. It is not unfrequent: a vast num- 
ber of bills thus accepted, have passed through 
his hands. 3 

Duncan, one of the dpavween, deposed the 
bills are accepted according to their tenor, and 
law—the days: of graceare included. The 
form of acceptance is the usual one® of the 
drawees.. © 

Horstman, Wilkins, Drouet and Wilson 
deposed the form is used by many houses. 

The same facts are substantially deposed 
by several other witnesses introduced by the 
appellants. 
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& ab. 


1829. 
—wrnv—~wy Witnesses: i 
KENNER 


astern Dist The appellees introduced the following 4 


v8. ; ai x 
theircredit’s. tO protesting a bill at si 
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Hall deposed there is no general usage, as MT 
ht | 


ted to be paid ona iii, 1 out 


the acceptance being dated. «Very few houses _ 
use t orm of acceptance. He considers — 
it as al fer irregular, and would protest 

the bill onmghe daydesignated, and afierwards., 
asa matter of preeaution—three days after; § 
particularly, if the acceptor urged he should, 
have days of grace, He would object to re- 
ceive such an acceptance, for want of a date. 
The house of A. Hitypoadud; Sons have re- 
fused to receive, and have sent back bills thus 
accepted. Since objections have been made, 
several houses have adopted the form of ac- 
ceptance with a date. 

Henderson deposed that there is no com, 
mon usage, regulating the protest of a bill, 
accepted on a designated day, withouta date, 
The acceptance is irregular ; he would protest 
three days after the designated day. mm 

Jordan deposed the acceptance without a 
date would be irregular, and he would be at a 
loss about protesting, unless he could prevail 
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on the acceptor to addadate. The sixty-third ‘a uae | 
day after presentation is the day to protest for e. 

. EXNNER 
non-payment; but by no means not without re- & an 
gard to the form of acceptance; because the theircredit’s. 


commercial usage of England requires a date 


to the acceptance. 

Anderson deposed he*never saw such an 
acceptance, and would not take it, because it 
is liable to many objections, If he was holder 
of a bill, thus accepted, he would protest on 
the day designated. 'Thesixty-third day is the 
proper day for protesting, without regard to the 
form of acceptance; provided the acceptance 
be dated ; the date is essential in common usage. 

Binn deposed that, presuming the day desig- 
nated was the sixty-third, he would protest on 
that day. The proper day of protest is the 
sixty-third after sight, but not without re- 
gard to the form of acceptance. He consid- 
ers the acceptance imperfect, without a date. 

Ireland deposed the acceptance would be ir- 
regular,and contrary to commercial usage ; but 
if the bill have been accepted sixty-three days 
before the day designated, the protest should 
be on thatday. The only proper day of pro- 

VoL, vitt. (N. s.) q 


= ESS 


» « 
e2ae2-neF ® °° 2 ig 
. % » <> 
3 aie oe a ae <8 ea 
wities® om ee ee eee ee 
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iar Dist. test is the sixty-third after presentation ; unless 
“~~ by a special agreement, between the drawee 


“ca. and holder ; but such an agreement would dis- 
theircredit's, charge the drawer and endorsers. 

Luke deposed an acceptance, without a 
date,is not customary ; but ifthe day designated 
was really the sixty-third from the acceptance, 
the protest should be on that day. Common 
usage requires a date, : 

Highfield deposed that, presuming the day 
designated was the sixty-third from the accp- 
tance, he would protest onit. ‘The date is ne- 
cessary. 

Orford deposed the acceptance is irregu- 
lar. He would think the days of grace were 
included, and protest, on the day designated. 

The result of the testimony offered by the 
appellants is that, according to commercial us- 
age, a bill at sixty days, accepted to be paid on 
a designated day, without a date to the accep# 
tance, is payable on that day, without the addi- 
tion of any days of grace. 

The same result is given by the examination 
of appellee’s witnesses. From the nine whom 
they haveproduced five, Hall, Henderson, Binn, 
Highfield and Orford depose they would pro- 
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test such bill on the day designated in the ac- 7 
ceptance, without giving any days of grace— pee 
this is to say, that day is the peremptory one, or wa 


in other words, the bill is accepted, according theircredit’s. 


on 
om 
nn, 





to its tenor. 

Two of them, Ireland and Luke, deposed 
that, if the day designated be actually the sixty- 
third day from the acceptance, then it is the per- 
emptory day—then is the bill accepted accor- 
ding to its tenor. 

One . witness only, Henderson, thinks the 
day designated is that, from which those of 
grace are to be réckoned. 

Jordan expresses no opinion. 

We' cannot resist the impression, left on 
our minds by the testimony, that, according 
to usage in England, the bills were accepted, 
and the acceptors took the engagement of 
paying them on the day designated in the ac- 
ceptance, and that protest on that day was 
regular. 

On principles, if we were without other tes- 
timony, than that Which ascertains the day of 
acceptance, it would be impossible to distin- 
guish the case of the appellants from that of 
Hicks, Lawrance & Co. Whether the day 
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.~T mat of acceptance be written by the acceptor, at 
“~~ the foot of the acceptance, admitted by alk 
KENNER 

& ar. parties, or ascertained by legal evidence, if it 

their credit’ clearly appears that both the days of sight and 

those of grace, have been computed and in+ 
cluded between that of acceptance, and that 
designated as the day of payment, the legal 
consequence must follow. The designated 
day is peremptory; days of grace cannot be 
claimed. 

Lastly, it has been urged, with great force, 
that such acceptances are bad, because they 
leave the day, on which the bill is to be pre 
sented for payment, in uncertainty—that the 





holder cannot know when to protest. There- 
fore such a mode of acceptance must be pro- 
scribed, as leading to confusion and injury t 
the parties. 

The objection may be considered, in relg- 
to those who wefe parties to the bill, at the 
period of acceptance, and those who became 
so afier. The formercanonly object,when they 
are resorted to, that the bill was dishonored; 
that it was not duly protested; that they were 
not duly notified of the dishonor. Now, if the 
acceptor had a right to include the days 
grace, in the period between the acceptance 
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and the day designated, the bill was duly ho- Pesto Diat 
nored. As to the uncertainty, appearing on “~~ 


the face of the bill, no authority has been 


shewn to induce a belief that the drawer, oF theircredit’s. 


previous endorsers’ may claim their discharge, 
because the day of payment, on the face of the 
bill is uncertain; td certum est quod certum 
reddi potest. If the objection could prevail, 
what would become of verbal acceptances, or 
parol promises to accept, anterior to the draw- 
ing? In such cases, the day of presentation 
must be established by parol evidence, as no- 
thing, on the face of the bill, shews when it 
becomes payable. 

As to those, who may receive the bill after 
such an acceptance, with such an ambiguity 
on its face, and negotiate it in this state, they 
have no cause of complaint. No one forced 
them to receive such a bill, and they took it 
with the risk, if any, of the uncertainty of the 
acceptance. Volenti non fit injurta. 

We think the parish judge erred in erasing 
the names of the appellants froni-the tableau 
of distribution. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
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Eastem Dist be annulled, avoided and reversed, and it is 
oe ordered, adjudged and decreed that the ap- 


“Ese pellants be restored, on the tableau, as credi- 


theireredit’s. tors of the insolvents for the amount of their 


respective bills, damages and costs resulting | 
from the protests ; the appellees paying costs in [ 


both courts. 


Livermore & Smith for plaintifis—Mazu- 


reau & Hennen for defendants. 





KENNER & AL. vs. THEIR CREDITORS. 


Martin, J. delivered the opinion of the 


court. A re-hearing has been prayed, by the 


appellees, opposing creditors of the claim of 


the Bank of the United States, on a judg- 
ment we delivered in this case a few weeks 
ago, on the ground that we erred: 
1. In considering the bills, holden by the 
Bank, as duly accepted and protested. ' 
2. In omitting to notice the objection that 
the Bank lost its recourse against the insol- 


vents, in consequence of sundry arrange-, 


ments and transactions with the acceptors, 
The arguments, in the petition, present sub- 


* 
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stantially nothing, that had not been offered, Rares Dist. 


_ onthe hearing, or in the brief, with which ——w 
the appellees’ counsel favored us, all which, & Ate 

_ jn one opinion, was victoriously answered by ‘eitcredit’s. 
the counsel for the Bank. On this point, 
therefore, no re-hearing could be granted. 

Before we proceed to examine the second 

point, it is due to the parties, in favor of whom 
a re-hearing was solicited, to notice two of the 


grounds on which the application was made, 





The errors, into which the counsel have fallen, 
appear to us very great; the facts are entirely 
mistated, and on matters too, on which it is 
strange, the gentlemen could have been mis- 


taken. 

In the judgment, we said, “But the appel 
lants’ counsel urge, that they proved by wit- 
nesses, in each case, the day of acceptance, 
and from a comparison of the tenor of the bills, 
the day of acceptance, and that expressly de- 
signated for payment, it clearly appears that 
both the days of sight and those of grace were 
included in the period between the day of ac- 
ceptance and the one expressly designated as 
that of payment.” 

On this, the petition observes: “This argu- 
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Bastern Dist. ment, as far as we recollect, was never made, 
sara and could not, with any degree of propriety, 
KENNER have been made, at the bar, for these plain 

their credit’s. PEASONS : i 

“1, The appellants’ counsel could not say, 
they had proved by witnesses, the day of a¢. 
ceptance; they had attempted, it is true, 
prove it, by witnesses; but the attempt had 
been resisted by us, and the court below had 
refused to admit the evidence offered, there 
fore, no body knew what the evidence wai, 
nor what fact could be established ; therefor 
nothing was proved by witnesses, and there 
fore the appellants could not say it was. 

“2, The only question before the court was 
as to the admissibility of oral evidence to prov 
the date. Until the decision of this prelimips 
ry question, we could not, nor could anyd 
the parties,nor could the court say the pr 
was made of the date of the acceptance.” 

There is on the record an agreement, sig 
ed by the counsel of both parties, by which dy 
case is submitted “on the returns to the com 
missions taken to Liverpool and London... 
but the said evidence is subject to all objep 

















. i cote ar _ 





tions,and its admissibility is expressly reserve 
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as well as the right to object to the admissibil- Eastem Dist 
ity of any parol evidence on the subject of “v~ 


these bills of exchange. On the appeal, the 


records may be made up of the tablecu and their credit's 


oppositions only. The evidence, under the 
commissions, may be taken up in original, sub- 
ject to the above exceptions.” 

This agreement, far from shewing the evi- 
dence was rejected, in consequence of a legal 
exception, shews that it was admitted, subject 
to such exceptions, 

The difference, between the two modes of 
bringing a case before the court, is familiar to 
the youngest member of the bar, and their 
effect is quite dissimilar. In many cases, per- 
haps in the greatest number, parties raise the © 
question on the admissibility of the evidence, 
in the lower court; and if illegal, it is rejected 
This is the most regular mode: in such a case 
the evidence does not appear on the record, 
and cannot be noticed by the upper court.— 
But this course has often the effect of retarding 
a final decision; for, when the opinion of the 
supreme court differs from that of the judge 
a quo, the case must be remanded to let in the 
proof ‘To avoid this, parties, who are anxious 

VoL. vitt.(N.s.) 8 
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Eastern Dist. 
May, 1829. 
aad 


KENNER 
& At. 


vs. 
their credit’s. 
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for a decision on the merits, admit the evis 
dence, subject to all legal objections, as was 
done here. 

It has been uniformly understood, and never 
till now doubted, that when the evidence 
comes up in this manner, this court, if it judges 
the evidence legal, proceeds to inquire into 
its effect. The consent of the parties brings 
the evidence before us, in the same mannef, 
as if it had been admitted-below by the judge, 
notwithstanding an objection to its introduce 
tion. 

The cousel of the appellants, therefore, with 
great propriety argued, in the argument, firy 
the legality of the proof, then assuming it to be 
admissible, contended that it established the 
dates of the acceptances. This court, conse 
quently did not err in stating that, “the counsel 
urged that they had proved, by witnessesy‘in 
each case, the day of acceptance.” 

it is not the practice in this court, whena}- 
case comes before it, as this did, for the coum 
sel first to discuss the legality of the proof, and 
after obtaining a favourable deeision, to argue 
on the effeet of the proof. The whole cas 
is submitted at once, and all the points it pre 
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gents are made, Ifthe court deem the evi- Panes 

Vie dence illegal, it rejects it, otherwise it acts on —~— 
° ‘ , : “ KENNER 
vel it, and the case is decided on its merits. What = & at. 
: o. 

is usual in all other cases, what is rignt in theircredit’s. 


every case similarly circumstanced, was done 





wl in this, and nothing authorized the assertion 
iges that the proof of the day of acceptance wag 
int pot before this tribunal; that it was not com- 
ings mented on, and duly and properly taken into 
neti consideration, in our judgment. 
Age, The next point, on which we deem it mate- 
jue rial to undeceive the parties, is the decision 
in the case of the claim of Hicks, Lawrence 
with & Co. The counsel of the present, who were 
firs, those of the then, appellees, now state the 
ote judgment of the parish court, on that claim, 
1 chop, _ WAS not appealed from, the case was not be- 


fore us, and how we could act on it, the coun- 
inal sel profess they do not know. Had the gen- 
Sin tlemen, who subscribed the petition for a re- 
hearing, bestowed a moment’s consideration 
on their own conduct, during the hearing of 
the case of Hicks, Lawrence & Co. and af- 
and terwards, they would have found an easy and 
immediate relief from the surprise, which our 
pronouncing judginent on it, excited. That 
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Basten Dist. t. judgment was rendered, because the case wag 

May, \ 

aw solemnly argued, both orally and in writing by, . 

#1. them, and orally by the opposite counsel, as if 

Qui credits g petition of appeal had been actually filed; 
the testimony, taken in relation to the very bill. 
on which the claim was founded, had been 
brought up, made a part of our record, and as 
such, was read, commented on, and submitted 
tous. Nota suggestion was made, during the ) 
argument or after, that the case was not regu- 
larly befor us. 

By the agreement of parties, the record, on 
appeal, was to be made of the tableau and op- 
position only; the evidence was to be taken. 
up in the original. We were, therefore disa- 
bled to detect the informality suggested, if it | 


exists. Whether the case was legally before , 


us or not—whether a petition of appeal, bond, 
citation, &c. might not be dispensed with by 


consent, or the want of these or any of them, . 
under all the circumstances of the case, cured _ 


by appearance, argumentand trial on the mer- 


its—whether the judgment may be set aside . 


or its execution resisted, on an exception— 


whether the conduct of the counsel requires. 
our interference or not; it suffices that we . 





an ope opaeree Sead — 
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} i Fastern Di 
_ may be resorted to for relief, to render any Er g 


iti i inion improper. ~~ 
positive expression of our opinion improper. ~~~ 


In the absence of the party, in whose favor that © 4t- 
judgment was rendered, its validity cannot be theircredit’s. 





the subject of our enquiry. 

Had we committed an error, as is sugges- 
ted, it would have been one, into which we 
should have been led by implicit confidence 
in the character and truth of gentlemen of 
high standing at the bar; a confidence, which 
tho’ this court may be compelled to abandon— 
it will painfully and unwillingly relinquish. It 
could not have occurred to us, that persons, of 
the description just stated, would argue, both 
erally and in writing, the merits of a case, in 
which no appeal had been taken, unless under 
a strong obligation, subsequently to supply or 
wave any defect, in the manner of bringing up 
the case. Such was the reliance, placed by us 
in the ability and industry of those gentlemen, 
that we didnot deem it necessary to inquire 
whether a petition of appeal was formally 
placed on the record, and least of all, could 
we have supposed, that the persons, who ar- 
gued a cause, as pending before us, after they 
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— Dat found our judgment, unfavorable, would assert 
“~~ we had acted on a case not before us. " 


KENNER 
& at. 


Upon the whole, we must consider the state: 


vs. 
theircredit’s. ment, in the petition, for a re-hearing as @ 


the impropriety of our regarding the judgmen} 
on the claim of Hicks, Lawrence & Co. tobe 
entirely gratuious; the authority of that decig 
ion must be the same, on the legal question, 
whether there was a petition of appeal or not, 
It is the opinion of the highest tribunal in the} 
state, after hearing the parties, and its foreg 
and truth cannot be strengthened, or weaken 
ed, by any informality in bringing the appeal 
before us, 

IL. Our opinion is, that our attention wai 
not drawn, during the hearing, to the dig 
charge of the insolvents, on account of an ar 
rangement or transaction between the Bank 
and the acceptors, The petition asserts thal 
it was—and that we desired the counsel of th¢ 
appellees to postpone any observation, on thy 
head, till after our decision on the legality d 
the acceptances and pfotests. On this assg 
tion, notwithstandIng neither of us has any m 
collection on the subject, we concluded tha 
we said so, or Were misunderstood. We there 
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"| fore, granted, the re-hearing on this second — 





ale. ; Qvw 
S i - KENNER 

thas been contended that the case ought = at. 
< to be remanded, because the parish judge did theiroredit’s 
ob not speak in his judgment of the objection to 


the claim of the Bank, resulting from this real 
Hom or allegal discharge. | 


note It is obvious that this is not a sufficient cause 
| the to authorize us to refuse to act, on the whole 
orm case. The court below decides a cause, on 
Kem whateyer point it deems material: our duty is 
peal to revise its judgment, not the grounds on 

which it is rendered. Its decision on the 
ite merits, requires, nay compels us, to examine 
dep the case, on all the grounds which it presents, 
vw if that be necessary to a rightful determination 


of the case; for the error of the judge a quo, 
tha for which relief is sought at our hands, may 
f thd tehis failure to take into consideration, an ob- 
tha jection, on which his judgement is silent. Under 
ty@F - the principle contended for, there might be as 
SF = many appeals, as points in a cause, if he acted 
y= on one only at a time, and decided erroneous- 

tha ly. Ithas been the uniform practice of this 
here tribunal, as it is the real intent of the statute, 
that the decision of the first judge on the mer- 
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Eastern Dist. its, brings up the whole case. The contrary 


May, 1829. 


~~ doctrine would be productive of intolerable 


KENNER 


& Au. 


expense and delay. ; 


theircredit’s. ‘The first piece of evidence, from which the 


loss of the recourse of the bank, on the insok 
vents, is inferred, is an agreement entered i 0 


* on the 16th of November, 1825, by Brown, ag 


agent of the bank, with the acceptors, of whi ch 
he promised to procure the ratification by the’ 
bank, within a given period. 


Z 


Without admitting, either that this agrees 


ment could have any effect, without the cor 
currence of other parties, or that, if binding ¢ i 


the bank, the discharge of the insolvents would, 
follow, its counsel has contended that it is not. 
bound, because the agreement was entered 
into without its authority, was never expressly” 
or impliedly ratified, and every act of the 
bank, after the agreement came to its know. 
ledge, manifested its unwilliness to be bo nd. 
by it. 4 
This throws on the appellees the burd an 
of proving Brown’s authority. The evidence” 
of this authority, resulting from his possession 
of the bills, for the bank, might establish his” 
authority to receive payment, but not that of 
compromising its rights. 





— wa. ee See: See le” gt ee ee 
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There is no proof of any communication Reser nit 
from Brown to the bank, nor any knowledge ag 
brought home to that institution;‘no implied “¢5"" 
fatifiation can be presumed. ~ their oredit's: 

No express one, is alleged. se 

‘It therefore follows that the bank is not 
bound by this agreement, and its recourse a- 
gainst the insolvents is not thereby impaired. 

The next piece of evidence, from which the 
loss of the recourse is inferred, is Brown’s re- 
ceipt, as attorney of the- bank, for dividends 
of the estate of the acceptors. It is unneces- 
sary to inquire whether the receipt had the — 
pretended effect—for, if it had, the bank’ is 

not bound thereby, as the money was received, 
under a power, from which the authority of 
deing any act, affecting the recourse, was 
expressly excepted. ) 

Finally, it has been urged, the cause should 
be remanded, because it must be presumed 
Brown informed the bank of the agreement, 
he had entered into in their behalf, previous 
to the receipt of the power, and if the cause 

figain before the tribunal of the first in- 

stance, evidence could be given to that effect 

This demand is addréssed to the discretion of 
Von, vit. (N. s.) 9 
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Rape it .the court...The statute authorises us om 


KENNER 
& AL. 


mand a.cayse, whenever justice, in 
opinion, requiresit. But the necessity of s 


tbeircredit’s. 8 Step must be apparent. We cannot ¢ 


a party, from rights acquired in due cou 
law, to enable his adversary to procure pro 4 
which if it exist, he ought to have sought, : 
fore; unless we have the strongest reasons, 
believe the proof exists, Now, in this c 2, 
the presumption is the other way; or rat 
the presumptions are equally balanced. J 
we presume that Brown communicated to thy 
bank the engagement he had taken, previou f 
the receipt of their power of attorney, we mum 
also presume they communicated their di 
sent. We have in evidence that the pow# 
contained a clause, by which they restrict 
him from doing any act that might impair 
their rights on the insolvents, We cannot be 
believe that, after marking out such a cause@ 
conduct, they would soon after, havé asser 
to a transaction, destroying those rights, = © 
The receipt by Brown, of seven shilliy ingsi 
the pound, on the claim of the bank, as at b 
dend from the estate of the acceptors, re dues 
the sum they are entitled to, accordingly, ~ , 
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It is therefore, ordered, adjudged and de- astern Dist. 
: 1829. 
creed, that our former judgment, so‘ far as it ~ 
concerns the Bank of the United States, be — * 
amended ; that the judgment of the parish court theircredit’s. 
against them remain annulled, avoided. and 
reversed ; and the opposition of the appellees 
sustained, so far as it relates to a‘distribution 
of the elaim of the bank, as now on the tableau ; 
_ that a deduction of seven shillings sterling in 
the pound, received by its agentwbe made — 
thereon, and the claim of the bank placed on 
the tableau for the balance, without prejudice 
to the right of the appellees, on the opposition 
to the appellants’ claim for damages, now pen- 
ding in the parish court. The appellees pay- 


_ ing the costs of the appeal, the appellants those 
before. 


Hennen and Mazureau for plaintifis— 
Livermore and Morse for Bank of U.S. 


- The first opinion in this case, was pronounced in April, 
and was not printed with the cases of that month, on ac- 
count of a motion for a re-hearing; the second was pro- 
nounced in June, and it has been thought best to print it 
iately after the other. 

In the case of Hicks, Lawrence & Co. the date ef the 
acceptance was the twelfth of September, and not the four- 
teenth, as printed, 
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Raster Dist) >" PERCY & AL! vw. MILLAUDON & AL. 


were aii... t 
Percy APPEAL from the court of the first district, nf | 


& At. 


MursAtvox Porter, J. delivered the opinion of the 


AL 
Diector court. This is an action by the pl 


suired to ex- Stockholders i inthe late Planters’ — 7 
Fcrein the BBUNSE the defendants, who are also stockh 7 


their ditties: jes, ‘ ders in the same institution, to obtain as < 
thing coous ment Of the accounts, a liqudation of the | 
PY 


toa 


waken 
the saelity “ot fairs, and @ division of the funds belong 


the subordi- the bank. ot 


nate officers 


of the insti- 
tution, chigh As necessary to this settlement, the pi 


Gusete of cis allege, that three of the directors vest 
must be oxer- institution, viz: Laurent Millaudon; Jose 
«they srere- Abat and Jean Lannay are indebted to iti 


cael sum of $451,000 for fraudulent and unfaithfi ill 


loss arisin 


from any i- conduct by them, while acting in the o 
off the beasd ty just stated. 'The specifications, given in 


of directors aa 
which | im petition of their acts, are brought under tht 
a __ following heads: a j 
be responsi Ast. Thatywhile: acting as directors, they pe 


of udgment mitted the president and cashier of the bat I 
Frowet init divers ‘times, between the 3d of Augus 
not, delegate 1817, and the 3d of November, 1814 od - 
dent & cash-count notes from the funds thereof, toa large 


ier the autho 


rity to dis-amount, viz: $350,000 without the “e 


‘ 
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tion or assent of five directors, as:required by Faster n Dist. 
the rules and regulations of the bank, by rea- : 
- sonof which miscondiict on their part,a loss & au 


v8. 
— by the institution to the amount i-4up0s 
. count bills or 


24, That, after the 3d. of November, 1819, "%¢ they seu 
and the Ist of May, 1820, they, . being still the market 
directors,did aid and assist Paul Lanusse, the -ssow Me A the 


president, and Bailly Blanchard, the cashier, lland voit 
in discounting notes without the authority of ney. beaten 
the president and four directors; particularly fro" fom 
notes of the president not endorsed, but PAY®. to replace i 
‘ble to the president, directors and company orbanketock 
said bank, contrary to the rules and regulations not discharge 
thereof, and to its injury $100,000. vi an = = 
3d. That on divers days and times, between they may 


have incur- 


the Ist of June,;“1819, and the day of July, "7isssurctics 
1820, the defendants; -being directors of said bY, epettins 
bank, did collusively and’ fraudulently cause Sa, {he 
to be transferred to the bank 800 shares there- chaining in 
of at par; although by reason of the miscon- resolution of 
duct of thé’ defendants, the stock had become diecberre to 
of little value, and was then currently sold int. 
New-Orleans at a great loss, 
4th." That on the #6th of October, 1819, the 


defendants were appointed a committee to ex- 
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ny — amine the state of the eash of the bank, ate 
yt the disappearance of the cashier, and that they” 
&at. fraudulently reported the cash to be on 
Muxzsvpox whereas in truth it was not so; but the he 
a deficiency of $49,000 which was atteripred) | 
to be covered by notes or due bills of Paul. | 
Lanusse, and for which sum two notes of Paul 
Lanusse were afterwards fraudulently «dis+ | 
counted, through the;connivance, and with th 2 
aid, of the defendants, which notes have not 
been paid. 

Sth. That the defendants wilfully, imprope 
erly and fraudulently voted to discharge the 
sureties of the cashier, viz: Paul Lanusse and 
Jean Lanna, one of the defendants, and can>, | 
cel the bond they had given to the bank with 

said cashier, while at that time he was indebt- 
ed tothe institution ina large sum, viz: $49,000, | 
and also in other sums of money. Aa 

Gth. That they paid to the cashier and at- 
torney of the bank $5,500 fraudulently and 
collusively with an_ intention of injuring the 
stockholders; and that at divers other timer, 
they improperly paid to other persons 
sums of money, which added, to those paid to 
the attorney and cashier, amount to the sum of 

36,000 | 
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And 7th and lastly, That whenthe books Eastem lager pict 
of the bank were opened in 1818, and the un- ae 
subscribed stock was taken, the defendants rs Ae 
failed to pay the amount which they subscribed Mrnzaupox 


or to collect that ‘which had been’ subscribed 
for by others, : That thé sum’so subscribed for 
was'$126,000, no part of which was paidbex- 
cept the subscription of 100 shares, and that 
the’ balance, viz: $106,000 yet remain due and 
unpaid, for which the defendants are ‘respon- 
sible. 
Several of the stockholders, who refused to 
join in this petition, but who were necessarily 
made parties to the suit in order that a final 
settlement should be'made between all, hav- 
ing an interest in the institution, have answer- 
ed this petition, by deélating” their ignorance 
of the matters therein alledged, and have ‘ re- 
quired that to be done in the premises, which 
equity and justice may demand, ' " 
The defendants, Abat, Millaudon and Lan- 
na, on whom fraudulent conduct is charged, 
and against whom such heavy responsibility 
is invoked, filed an answer in which they deny 
all the facts and allegations in the petition; 
more especially those which alledge fraud and 
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Capen ot. collusion on their part: and they further aver, 

~~ that, if in allthe*acts complained of, any te 4 
tar true, they were theacts of the whole board 

Mittavvow directors, done and made in good faith, al 
& 4 free from bad and corrupt intention. ‘ 
On these commentated: 

the gourt in the first instance. A greatide 
of verbal and documentary evidence was ir ' 
troduced. The judge was of opionion that, 
though a gross misapplication of the funds was 
established, and a consequent loss incurred by 
the stockholders,. there was no proof ad: 
duced, which authorsed him to hold. the defene | 
dants responsible. That the loss was imputas 
ble to the improper conduct of the preside nt | 
and cashier. He gave judgment against th > 
plaintiffs, and they appealed. : 
This case is one of grit iesperionce to hell 
plaintiffs and defendants from the large amount 
in dispute ; and of special interest to the latter, j 
as involving charges of the most serious natu 
against theig honesty and truth. It is also ¢ 
great importance to the public, who from th 
number of these monied institutions and theia! 
influence on the affairs of society, as well as on 

those whose fortunes are embarked in them, 








t th 
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are. deeply concerned in seeing that the agents 


to whom their direction is intrusted ‘should be row 


protected while they act faithfully ; but visited 


with the severest penalties of the law, if to the i, 


injury of the:institution, they pervert the trust 
reposed in them, to their own emolument. 

1. The first charge is the permission, given 
to the president and.cashier to discount paper 
without the intervention and assent of four di- 
rectors, as required by the 10th section of the 
act of incorporation. 

Before proceeding to state the einai by 
which this charge is supported, and the effect 
to which in our judgment it should be entitled, 
it will be well to ascertain, and settle, the de- 
gree of care and diligence which the law re- 
quired in the defendants, while exercising the 
trust of bank directors, and what responsibili- 
ty such a situation imposed on them. 
~ On ‘this point, though there is some, we do 
not conceive there is much difficulty. They 
were the agents or mandatories of the stock- 
holders, and as such undertook the manage- 
ment ofits affairs, according to the rules pre- 
scribed by their charter, and by the bye, laws 

made in pursuance thereof, By the provisions 

Vou, vi. (N. s.) 10 
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Easter Dist. of the civil code, in force at the time the trust 
— was undertaken, and at the period the breach 


of it was alledged to be committed, agents or 


Mri attorneys in fact were made responsible not 





affairs intrusted to them, but also for their 
fault. C.Code, p, 124, art. 17. The only 
correct mode of ascertaining whether there 
was fault in an agent, is by enquiring whether 
he neglected the exercise of that diligence and 
care, which was necesary to a successful dise 
charge of the duty imposed on him. That dil, 
igence and care must again depend on the na 
ture of the undertaking, There are many 
things which, in their management, require the 
utmost diligence, and most scrupulous atten 
tion, and where the agent who undertakes 
their direction, renders himself resposible for 
the slightest neglect. ‘There are others, where 
the duties imposed are presumed to-call for 
nothing more than ordinary care and atten; 
tion, and where the exercise of that sane d 
care suffices. 

The directors of banks from the nature of 
their undertaking, fall within the class last 
- mentioned, while in the discharge of their or 


Bs 7 ‘merely for infidelity in the management of thé 
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5 


dinary duties. Itis not contemplated by any Eagan. 
ofthe charters, which have come under our, >-~ 


observation, and, it was not by that of the 


P. 


& At. 


Planter’s Bank, that they should devote their a, 


whole time and attention to the institution to 
which they are appointed, and guard it from 
injury by constant superintendance. Other 
officers on, whom compensation is bestowed 
for the employment of their time in the affairs 
of the bank, have the immediate management. 
In relation to these officers, the duties of di- 
rectors are those of controul, and the neglect 
which would render them responsible for not 
exercising that controul properly, must de- 
pend on circumstances, and in a great mea- 
sure be tested by the facts of the case. If no- 
thing has come to their knowledge, to awaken 
suspicion of the fidelity of the president and 


cashier, ordinary attention to the affairs of 


the institution is sufficient, If they become 
acquainted with any fact calculated to put 
prudent nren on their guard, a degree of care 
commensurate with the evil to be avoided is 
required, and a want of that care certainly 
makes ‘them responsible. 


It is said by a writer of great authority who 
ei *. 


“I¥ 
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treats of the,doctrine of mandate, that the 
mandatory cannot excuse himself by alleging ¥ 
want of ability to discharge the trust underta: 
ken. That it will not be sufficient for him t 
say he acted to the best of his ability, because 
he should have formed a more just estimate of 
his own capacity before he engaged himself, 
That, if he had not agreed to become the agent, 
the principal could have found some other per- 
son willing and capable of transacting the 
business correctly. This doctrine, if sound? 
would make the attorney in fact responsible, 
for every error in judgment, no matter whaj 
care and attention he exercised in forming his 
opinion. It would make him liable to the 
principal in all doubtful cases, where the wis- 
dom or legality of one or more alternatives 
was presented for his consideration no matter 
how difficult the subject was. And if the em- 
barrassment, in the choice of measures, grew 
out ofa legal difficulty, it would require from 
him knowledge and leanring, which the law — 
only presumes in those who have made the ju- 
risprudence of their country the study of their 
lives, and which knowledge often fails in them 
from the instrinsic difficulty of the subject, an@ 
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the fallibility of human judgment. Pothier En 


traite du mandat, No. 48. 


; ; , P 
It isno doubt true, that if the business to ¢ an. 
be transacted, presupposes the exercises of a Mauzsvpos 


particular kind of knowledge, a person who 
would accept the office of mandatory, totally 
ignorant of the subject, could not excuse him- 
self on the ground that he discharged his 
trust with fidelity and care. A lawyer, who 
would undertake to perform the duties of a 
physician ; a physician, who would become an 


" agent to carry on a suit in a court of justice— 


a bricklayer who would propose to repair a 
ship, or a landsman who would embark on 
board a vessel to navigate her, may be pre- 
sented as examplesto illustrate this distinction. 
‘Thus it was a provision of the Spanish law.— 
Gran culpa es aquel que se trabaja de facer 
cosa que non sabe, o que le non conviene.— 
Par. 7, tit. 34, ley 5. But when the person 
who is appointed attorney in fact, has the qual- 
ifications necessary for the discharge of the 
ordinary duties of the trust imposed, we are 
of opinion that on the occurrence of difficul- 


ties, in the exercise of it, which offer onlya 


choice of measures, the adoption of a course 
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Eastern Dist from which loss ensues cannot make the a. 
a~ gent responsible, if the error was one inig 


fate which a prudent man might have fallen. ‘The 
MuzzAvD0N contrary doctrine seems to us, to suppose the 
keie possession, and require the exercies, of perfect, 
wisdom in fallible beings. No man would um, 
dertake to render a service to another on such 
severe conditions, The reason given for the 
rule, namely, that if the mandatory had no) 
accepted the office, a person capable of digs 
charging the duty correctly, would have been 
found, is quite unsatisfactory, The perso 
who would have accepted, no matter who he 
might be, must have shared in common “id 
him who did, the imperfection of our nat 
and consequently must be presumed just as i 
able to have mistaken the correct course — 
The test of responsibility therefore should be. 
not the certainty of wisdom in others, but th e 
possession of ordinary knowledge; and by} 
shewing that the error of the agent is ofso grog ‘ 
a kind, that a man of common sense, and or is 
nary attention, would not have fallen into it § 
The rule which fixes responsibility, because 
men of unerring sagacity are supposed to exist, 
and would have been found by the principal, 
appears to us essentially erroneous. 


or © 8S. es =. eae Gis ebm ce” kk 


ao => a fb 


























OF THE STATE OF LOUISIANA. "9 


aie 
With this exposition of the duties imposed May, 1829." 


en the defendants, as directors of the bank, and ‘Saar 
the responsibility incurred by them, we proceed og 
i ee . Mritiavupon 

to the examination of the first charge contain- & at. 
ed im the petition. 

The evidence on this head establishes the 
fact ofa permission haying been given, by the 
board of directors to the president and cash- 
ier to discount paper, which was ata longer 
date than 60 days, and it is also proved that 
two of the defendants Abat and Lanna, were 
present when this power was granted on the 
13th August, 181'7. But it is shewn thata few 
days after, in consequence of a protest very 
properly, and judiciously made by one of the 
directors, Dela Croix, before a notary public 
of this city against the legality and correctness 
of the proceeding, the order granting the 
permi ssion was repealed. This repeal took 
place on the 24th September of the same year, 
and was made on the motion of one of the de- 
# fendants, Millaudon. Had it been proved that 
an injury was sustained by the bank in con- 
"a - sequence of this impoper indulgence, accorded 
to its officers, we should have been of opinion 
that all the directors present at the deliberation 


BF. 


— 


BF2FSF SEF 




























80 CASES IN THE SUPREME COURT 


Restor Dis of the board, who did not oppose the mea. 
~~ sure, would have been responsible to the stock” 
ac holders in their individual capacities. It w; 
Miuaunon all open and gross violation of the che | : 
aad which requires the president and four dire 
tors to constitute a quorum for discounts, ane i 

cannot be excused on the want of knowledg)| 

of its impropriety, for it was a matter on whi | 

no dificulty could exist; the language of the 

statute being clear, and its meaning plain. Bag 

during the time this order wasin force, itis ng 

shewn that any discounts were made by th 
president and cashierfrom which loss was sum 

tained by the bank. It is true, we have prod 

. that after this time, the ceshier secretly 
vanced the president money ‘on his notes, li 

there is not a scintilla of evidence that # 
defendants had any knowledge of his doing# 

or that they connived at his misconduct in thi 
particular. We therefore conclude this che : 

has not been sustained. i 

If. The second accusation is in substat , 

the same as the first; and is equally unsuppott 

ed by proof, Italleges fraud in the defenc ans 

by their assisting the president and cashier 
discount paper, between the 3d day of Nov 


e338 = 
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Now itis established, beyond all doubt, that 





wards discovered) put a period to his existence 
on the 16th of October, of that year, and that 
= Lanusse resigned his office of president on the 
ip very day on which it is alleged the connivance 
B on the part of the defendants commenced, viz: 
on the 3d day of November, 1819. 

IIL. The third specification of misconduct 
is the acts of the defendants, in transferring 
to the bank a large number of shares, to the 
amount of $160,000 at par, when it. was well 
known to them, and so the fact was, that the 
stock, at the time the transaction took place, 
ME was not of the value at which it was transfer- 
ih red. 
1 - This is the part of the case which has crea- 
ted the most difficulty in our minds, and the 
efiect, which the evidence is entitled to, cannot 
be properly understood, without a full state- 
my iment of all the matters connected with the 
hier} transaction. 

Novelt® | So far back as the year 1813, we find a rese- 
Von. vii. (n.s.) II 














ber, 1819, and the first day of May, 1820, with- 2 Dist 
out the aid and intervention of four directors. ew 


the cashier disappeared and (as it was after- nove 
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Bestern Dit lution of the board of directors to purcliage; | U 
wr-w stock of the bank to the amount of $20,000 ag, 


i ae twenty per cent. below par. On the 10th Julyy | * 
Mar. {AUDON of that year, 23 shares were taken from a house; b 
which was unable to pay its notes. Orth, | * 
13th September, another resulution was enter 4 

ed into to purchase stock at not more than tey | — 
per cent. below par, so that the stock mightbe | fi 
reduced to $200,000. By the first of Apri | ? 
1815, we see the determination had been s i. 
far carried into effect, as to make the stock b 
held by individuals amount only to $225,600, t 
That owned by the bank on the same day wai | ® 
$201,800. F 

In the commencement of the year 1818, an 


attempt was made, by persons not stockholdes 
inthe bank, to take the portion of stock which | % 
up to that time had not been subscribed for } 
The board of directors refused them permis ct 
sion to doso, but afterwards opened the boos | P* 
and took the whole stock in their own name 
for themselves and on behalf of those wh | ™ 
were stockholders at the time. The capital $ 
being increased, we find on the 3d of April,é 
resolution of the beard of directors was passed, 
two of the defendants, Zanna and Millaudon, 
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being present, which is in the following words: Eastern Dist. 
“considering the scarcity of specie, it was —~~~ 


resolved that the president be authorised to 


buy shares of the bank not above par and the Mitxavpox 


stock of the institution not to be less than 


$200,000.” 


Between the date of this resolution, and the 
first day of October, 1819, some shares were 
purchased, among others, 45 from the defend- 
ant, Lanna, at par, on the 29th June, 1819; 
but on the 10th October, 1819, it appear from 
the book of dividends that $300,000 was then 
held by individuals, and that they were paid 
their dividends on this amount. 

Such being the amount of stock at that time» 
we learn by a statement made by the cashier 
eight days after, and eight days before he com- 
mitted suicide, that $75,000 had been pur- 


‘ chased on account of the institution within the 


preceding week ; and that he held the defend- 
ant, Lanna’s notes for $25,000 to represent 
stock to the same amount, which sum added to 
$75,000 reduced the stock down to the amount 
it was directed to be brought by resolution of 
the 3d April, namely: to $200,000. 

Is would greatly have aided the court, in its 
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Eastern Dist. investigation of this matter, if the evidence af. 
May, 1829. . : 
\e\-~ forded any clue, by which we could ascertaig 

Frrcy whose stock was purchased between these tw 
Mutavvon periods of time, namely: the first and eighthg 
© 4%  Qctober, and at what rate it was brought, But 
there is an hiatus in the transfer book fromthe 

26th September, 1819, to the 15th October of 

the same year, the time at which those trang 
actions took place. The leaves appear to have 

been cut out. It would be improper in-th 

court to indulge in any suspicion as the caug 

of this mutilation of the book, or by whom i 

was made, for there is no evidence before us, it 

‘was in its present situation, when it came’ow 

of the possession of the defendants, Th 
plaintiffs have offered to supply, by parol ew 
dence, in this tribunal, the contents of that por 

tion of the book which is wanting, by copig 

taken from it when it was entire, but such ew 

dence, not having been given below, could no 

be received here. 

We cannot, however, disguise our impres 

sions of the extraordinary character of the 
transaction. The cashier, sometime before he 
disappeared, must have been aware of the int 
pending ruig which awaited the bank and him- 
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self, ‘That at such a time and under such cir- Bester Die 7 
cumstances when the institution was pressed _—_ 
‘for money, and without specie to meet its en- & Ate 
igagements, he and the president, whose exis- Mrz svpon 
dance was at stake, or what is more dear to a 

feeling mind, whose reputation and good name 

depended on sustaining the credit of the bank, 

and preventing the disclosure of their mis- 

ave} deeds; that they at such a moment should pay 

tg} gut $100,000 for bank stock is almost beyond 

tug} credence. If indeed the persons whose stock 

ai} | was thustaken at that time, were those to whom 

3,4, | money had been privately advanced, an expla- 

“on nation is given, which tho’ it shews highly cul- 

The} pable conduct on the part of the cashier and 

ev} President, still enables us to account for their 

por conduct on the ordinary principles of human 

pies action, but in any other view we have been 

able to take of the subject, their motives are 

ina} explicable. 

The presumption of this stock net having 

been transferred, in consequence ofa sale duly 

r the and bona fide made to the president, in pur- 

ehy | Suance of the resolution of the 3d April, 1819, 

ig much heightened by the statement of the 
cashier, that there was in the vaults of the 
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7 bo bank on the 8th October, notes of Jean Lanna, 
~~ one of the defendants, for $25,000, which re- 


Percy 
& Au. 


presented the same value in stock. These 


Mittavpon Notes, we presume, were not given without. 
& au. 





value received, and the transaction only admits 
of two explanations ; either the notes were given 
for money of the bank loaned by the cashier 
to the defendant, and the former thought pro- 
per to consider them as standing in the shade 
of stock, or the money: was obtained on a bar. 
gain for stock, by which the cash was imme- 
diately paid, and the stock was to be transfer- 
red at some future time. In either point of 
view, the agreement was equally reprehensible 
on the part of the defendant, Zanna. It was 
a breach of duty as flagrant as that of the pres- 
ident and cashier. There is no safety for 
monied institutions, if directors, who are ap- 
pointed by the stockholders to attended to their 
affairs, and are placed as a check over the 
other officers of the bank, shall profit by the 
influence their station confers, to draw money 
out of its coffers, in any other way but by the 
legal and ordinary modes, and we doubt much 
whether the legality of the transaction can be 
cured by giving any thing else in payment, un- 
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less it is shewn to have been as beneficial to Fgptern Det 
the institution, as the money improperly ob- be fea 
tained would have been. The disposition, ©4™ 
which must be made of the cause at present, “™%L40>°* 
does not render it necessary to express a de- 
finitive opinion on this point, but our present 
impressions are, that any contract, or agree- 
ment, by which the director of a bank obtains 
money belonging to it, from aay of its officers, 
contrary to the rules of the institution, is null 
and void, and that no subsequent consumma- 
tion of that contract supposing it to be execu- 
tory, can cure the nullity. 
From whom, and on what terms, the bal- 
ance of the stock found in the vault, viz: $75,- 
000, was obtained, the evidence leaves us in 
the dark. Tbe books shew no regular trans- 
fer of it. A serious question therefore pre- 
sents itself, whether the defendants were jus- 
tified in reporting as correct, transactions of 
the cashier, by which this stock stood in the 
place ofcash. It is in evidence before us, that 
the defendants, previous to their proceeding 
to an examination of the vault, were informed 
of the culpable transactions, which had long 
existed between the cashier and the president; 
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Bastern Dist. and were also instructed that the books-there. 


Soar tofore kept, did not exhibit the true state of the: 


‘Pat bank. ‘This information, joined to the fact: ~ 

MsuxAvvon of the cashier having disappeared, was cer~ 
tainly sufficient to put. them on their guard, 
and it is difficult to believe they then consid-' 
ered thestock worth par; under these circum: 
stances, if they found a quantity of certificates 
of stock, on which the cashier had advanced | 
money without obtaining a regular transfer of | 
them, we do not think they acted judiciously — 
in receiving them as cash, unless there was 
strong doubts of the solvency of those to 
whom the money had been paid. But if the 
stock was théir own, and the title to it was not 
in the bank, a much higher degree of responsi- 
bility was incurred by their reporting the trang. 
action to be correct. 

We are inclined, however, to think that if” 
the certificates so found, were those of persons 
other than the defendants, that they should ' 
not be held responsible; on the ground, that 
on finding the certificates there, they supposed 
the whole transaction correct, and that they 
presumed these evidences of stock had comé 

regularly into the hands of the cashier. In 
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the confusion and alarm necessarily attendant Tanne 
on the disappearance of that officer, while aig 
the doors of the bank were besieged by the  & ar. 
multitude, who demanded payment ofits notes, MinAvpox 
it woulé not be surprising if their enquiry was 
notso complete, nor their judgment so correct, 
as it would have been under other circum- 
stances, But if it should turn out on a fur- 
ther investigation that this stock was their 
own, that it had not been transferred, so as to 
make the contract binding on the bank, or 
sold above the market price; and that they 
reported it to stand correctly in place of cash, 
then we should be of opinion that no state- 
ment of theirs, pronouncing the transaction re- 
gular, could at all place them in another sit- 
uation than they would have stood in, had no 
such report been made; and that, if no 
regular transfer existed of the stock at the 
time the cashier disappeared, the defendants 
still owe the money, they obtained om the de- 
posit of it, 

The counsel for the plaintiffs has proposed 
a mode of ascertaining to whom the stock be- 
Jonged, which he considered infallible. We 

Von. vii. (N. 8.) 12 
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Eastern Dat have endeavofed to avail ourselves of it; but 
ay . , 
~~ we have been unable to come to a satisfactory 


roped conclusion, by the means indicated. An ¢- 
Mittaupow amination of the names of the persons, who 
“4% “held the stock on the first day of October 
1819, compared with those who were ownen 

of it, at a subsequent time, would, if a differ. 

ence existed between them, certainly raise an 

almost irresistible presumption ; that the stock 

found wanting at the last period, was that 

which had come into the hands of the cashier 





in the intermediate space of time. But this 
fact does not establish whether the stock » 
wanting, came into the hands of the cashier, 
by a regular transfer; in consequence of a sale 
made to the president, or by private agree 
meent with the cashier, We therefore think 
the justice of the case requires it to be re 
manded. The parties, being now apprised d 
the point which the court considers material, 
will be enabled to come prepared to elucidate 
it with all the proof in their possession, o 
within their reach. 
As the case is one of great magnitude and 
embraces a variety of matter, we haye thought 
the ends of justice would be promoted by ex 
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cusation alledged in the petition. It will nar- = 
ERCY 
& au. 


row the grounds of contest on the next trial? 


ing the attention of the parties in the court 
below, to what is really material, 

IV. The fourth ground, on which responsi- 
bility is alleged is the report of the defendants 
when appointed to examine the officers of the 
bank, after the disappearance of the cashier; 
their reporting the cash to be correct, when 
there was a deficit of $49,000. 

The report, made by the defendants, is found 
onan entry made on the book of deliberations, 
in the following words: “On Mr. Lanna’s 
motion, resolved, that all the transactions of 
this bank, as well as the vault and promissory 
notes, acceptances and bills receivable in the 
port folio, having been found correct, according 
to the statement of the book keeper, the late 
Bailly Blanchard be discharged, and his 
bond considered as void. 

The propriety of this report, as preliminary 
toa motion for the discharge of the cashier 
and his secureties, will be considered hereafter, 
In reference to this accusation, altho’ it did not 
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ini - Eastern Dist. 
pressing an opinion on the other heads of ac Mey, 1828 


and promote the discovery of truth by confin- Mussveen 
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Easter Dist. state the facts correctly, it does not authorise 
~~ usto hold the defendants responsible. It ig 

ein proved that a great deal of zeal and activity, 
Mitzavpon judiciously exerqsed, were displayed by the 


& At. 


defendants to secure the debt which Lanusge 
owed for overdrawing, that security was Ole 
tained for it, and that it was paid. It is also 
shown that every exertion was made to secure 
the balance due by him on the notes discoun- 
ted. Whatever therefore may have been the 
motives of the committee in making the report, 
as the bank was not placed ina worse situa: 
tion than it otherwise would have been, in re- 
lation to Lanusse, we do not think the plain- 
tiffs can fix responsibility on the defendants, on 
this ground. 

V. The next accusation is the note given to 
discharge the cashier’s bond, and of all the 
transactions which this litigation has develop. 
ed, it appears to us the most unjustifiable, It 
exhibits gross and culpable negligence on the 
part of two of the defendants, Abat and Millau« 
don, and on the part of the other, Lanna, whe 
was surety, an attempt to deceive the bank te 
his own advantage, The defendants formed 
the committee which had examined the vault. 
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They were apprised of the culpable conduct of Eastem Dist. 
the cashier. They had full evidence of it, fur- a 


nished under his own hand, before the unfortu- 


vs. 
hate man terminated his existence by a volun- Mitavoor 


tary inflicted death. They knew the distress 
to which the institution was reduced, was 
owing to his, and the president’s breach of du- 
ty. Yet with a perfect knowledge ofall these 
facts, Lanna, the surety, moved the board to 
discharge the cashier, and consider the bond 
void, every thing be found correct ; and the 
other defendants made no opposition to it. The 
most charitable construction of motives can 
find little or no apology for such conduct. 

There is no doubt the defendant Lanna is 
still responsible on the bond, and whether 
judgement cannot be given against him, on the 
present state of the pleadings is a question we 
reserve until the case be finally decided, as we 
do the responsibility of the defendants, Abat 
and Millaudon, for permitting such a deter- 
mination to be taken without opposition on 
their part. 

VI. As to the charge of voting sums to the 
officers of the bank, in addition to their sal- 
ary, we do not see any thing which may not 
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Eastern Dist. state the facts correctly, it does not authoris# 
w~~ usto bold the defendants responsible. It is 
rg proved that a great deal of zeal and activity, 
Mrzzavnox judiciously exercjsed, were displayed by the 


& Au. 


defendants to secure the debt which Lanusse 
owed for overdrawing, that security was ole 
tained for it, and that it was paid. It is also 
shown that every exertion was made to secure 
the balance due by him on the notes discoun 
ted. Whatever therefore may have been the 
motives of the committee in making the report, 
as the bank was not placed ina worse situa 
tion than itotherwise would have been, in re- 
lation to Zanusse, we do not think the plain- 
tiffs can fix responsibility on the defendants, on 
this ground, 

V. The next accusation is the note given to 
discharge the cashier’s bond, and of all the 
transactions which this litigation has develop« 
ed, it appears to us the most unjustifiable. It 
exhibits gross and culpable negligence on the 
part of two of the defendants, Abat and Millau 
don, and on the part of the other, Lanna, whe 
was surety, an attempt to deceive the bank te 
his own advantage. The defendants formed 
the committee which had examined the vault. 
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They were apprised of the culpable conduct of roa 
the cashier. They had full evidence of it, fur- vw 
nished under his own hand, before the unfortu- a 


hate man terminated his existence by a volun- Muzavpon 
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tary inflicted death. They knew the distress 
to which the institutién was reduced, was 
owing to his, and the president’s breach of du- 
ty. Yet with a perfect knowledge ofall these 
facts, Lanna, the surety, moved the board to 
discharge the cashier, and consider the bond 
void, every thing be found correct; and the 
other defendants made no opposition to it. The 
most charitable construction of motives can 
find little or no apology for such conduct. 

There is no doubt the defendant Lanna is 
still responsible on the bond, and whether 
judgement cannot be given against him, on the 
present state of the pleadings is a question we 
reserve until the case be finally decided, as we 
do the responsibility of the defendants, Abat 
and Millaudon, for permitting such a deter- 
mination to be taken without opposition on 
their part. 

VI. As to the charge of voting sums to the 
officers of the bank, in addition to their sal- 
ary, we do not see any thing which may not 
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Restore Dit be reconciled to a wish to reward zeal and 
‘~~ merit, or what they considered such, in the 
ac service of the institution. 

Mitavnox But one of the payments, that of $1000 to 
the attorney of the bank, stands on different 
grounds, ‘The resolution granting it, is of date 
the 25th March, 1820, and the following is 
translation of the order, which was signed by 
two of the defendants, Abat and Millaudon; 
“Resolved, That in case a suit is brought by 
the stockholders, against the president and 
directors of the bank, that Mr. A. L. Duncan 
will be employed tv defend the latter, and that 
$1000 be allowed him for his services.” When 
bank directors are in contest with the stock- 
holders, and the fidelity and prudence of the 
agency of the former are at issue, we think 
each should pay their own counsel. Thereis 
just as much ground, for making the director 
responsible for the attorney the stockholder 

would employ. 
VIL The seventh accusation is completely 
disproved, It is shewn that all the stock sub: 


scribed for, has been paid, 





It is therefore ordered, adjudged and decreed 
that the judgment of the district court be al 
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nulled, avoided and reversed, that the case be naire Dist 
remanded for a new trial, and that the appel- a 
lees pay the costs of this appeal. an 


vs. 
wre a MILLAUDON 
Hennen for the plaintifisa—Mazureau and at. 


Grymes for the defendants, 





WEIMPRENDER vs. FLEMING: 


AppEat from the court of the first distrieft, A party 
pans oa pro* 
. eu ceed, at once 
Martin, J. delivered the opinion of the by the viaee- 
ecutiva and 


court. The plaintiff claimed a sum of mo-the_ va ordi- 
naria. If he 


ney lent to the defendant, under a notarial ———— 


act, by which two slaves were mortgaged by — 


the defendant. There was a prayer for cita- Me sro 


tion and judgment, and a writ of seizure and be resiatad by 
sale was obtained. ‘ = cue 
- ‘The defendant pleaded that hither the pe 

tition or citation were served on him in the 

French language; that proceedings could not 

be carried on at once, both by the via ordinaria 

and via executiva—the exception of non nu- 

merata pecunia, and the general issue were 

added. 


The plaintiff filed a supplementary peti- 
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n Dist, tion, by which he stated the consideration of 


, 
SS aa 
WEIMPREN- 
DER 


vs. 
FLEMING. 


the mortgage, Tothis the general issue wag 
pleaded. 

There was a verdict and judgment for the 
plaintiff, and the defendant appealed. 

The appellant’s counsel has urged that: 

1. The dilatory exceptions, particularly that 
on joining the via executiva to the via or. 
dinaria, were incorrectly overruled. 

2. The plea of non numerata pecunia 
could only be met by evidence of the nume- 
ration of the money, as stated in the act, not by 
proof of a pre-existing debt, 

3. Such evidence was excepted to and in- 
admissible. 

The exception to the want of service of co- 
pies, in the French language, of the petition 
and citation, was properly overruled, as there 
is neither allegation or proof, that that lans 
guage is the vernacular one of the defendant, 

That to the joining of the two ways, in the 
same petition, was properly disposed of, by the 
dismissal or setting aside of the order of sei- 
zure and sale—but the judge erred in not do- 


ing so, at the costs of the plaintiff, 


The notarial act states the defendant ac: 
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knowledged himself indebted to the plaintiff Rast 


for money lent. The plaintiff has urged that 
the plea of non numerata pecunia came too 
Jate after two years—this proposition is in- 
correct in point of fact. The notarial act is 
of May third, 1821, and the exception was 
pleaded on the tenth of May, 1822, 

The notarial act states the money, for which 
the mortgage was due, was loaned by the 
plaintiff to the defendant; the supplemental 
petition states the defendant owed several 
minors represented by the plaintiff, and being 
unable to pay, craved an extension of credit, 
which was granted, on his binding himself to 
pay the plaintiff, and to allow him ten per 
cent, a year interest, This was a loan brevi 
manu, and if a higher rate of interest had been 
stipulated, evidence of the fact would have 
supported a charge for an usurious loan. The 
plaintiff, by this transaction, became liable to 
the minors, in the same manner as he had 
counted off the money to the defendant, and 
reccived it back in discharge of the claim of 
the minors. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court, 
Vou. vu. (n.8.) 13 
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_ East’n District. SO far as it allows full costs to the plaintiff be 


- May, A 
notch annulled, avoided and reversed, and that the 


WEIMPRENDER plaintiff and appellee pay costs in this court, 
FLEMING. ond in the inferior court up to the day of the 
dissolution of the order of seizure and sale, 
and the defendant and appellant pay costs 
below, from that time, and that, as to the rest, 

the judgment be affirmed. 


Soule for plaintiff—Hennen for defendant. 





BAUDIN vs. ROLIFF & AL. 


Inasaleunder AppeaL from the court of the third district. 


execution, if the 


nanan Ne: Pn the judge of said district presiding. 


pays,the title will : . /. 
pass; he must PorTer, J. delivered the opinion of the 


pay before he ac- 
quires it. court. ‘This cause has been already before the 
court, and was remanded to have the question 
of alleged fraud in the conveyance to the de- 
fendants tried by a jury. The whole case has 
been submitted to them, and a verdict has been 
given for the plaintiff, from the judgment ren- 
dered in conformity therewith. 
A full statement of the case will be found in 
the former opinion, rendered by this tribunal, 


a report of which is given in the first volume of 
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the new ‘series of Martin’s Reports, 165. It East’n. District. 


is sufficient for the understanding of the deci- 
sion now about to be pronounced, to state: 

That the suit isone for land, and that the 
plaintiff claims a title to the premises in dis- 
pute in virtue of a purchase, made by him from 
one Alston, who bought at a sale made under 
an execution issued at the suit of the present 
plaintiff, and one Conway, against a certain 
Oliver Pollock, their debtor. The defendants 
contend, that by the terms of the adjudication, 
as well as the general principles of law in 
matters of this kind, no title ever passed to 
Alston, and that consequently none could be 
acquired by the petitioner under him. 

The sale took place under the Spanish 
government. The adjudication is in the fol- 
lowing words “no bidder having appeared 
except the said Don P. Lewis Alston, he is 
considered, as he is, the lawful owner of said 
land and plantation of one thousand arpents, 
that did belong to Don Oliver Pollock, as he 
is the last and better bidder, for the sum of 
$5360, in virtue of which, I have signed this, 
with the two assisting witnesses, appraisers, 
and their witnesses, as soon as he pays the 
said sum of $5360.” 


May. 1829. 
P= 
BavpIn 
v8. 
Rourrr 
& an. 


ee 
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East’n. District. 
May, 1829. 
Bavupin 
vs. 
RouiFr 
& au. 
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Two questions are presented under this . 


adjudication. 
First, whether any title passed to Alston, 
until he paid the purchase money? and 
Secondly, whether it has been so paid? 
We think there can be no doubt but -the 
eondition was that which our law denominates 
suspensive, depending ona future event. The 
purchaser is declared to be the lawful owner 


of the land, as s00n ashe pays the money bid; 


he is, therefore, not the owner, until the money 
be paid. 

But it is contended, though the money »was 
not actually paid, yet this was a question en- 
tirely between the plainuff in execution and the 
purchaser, and that, if the former thought pro- 
per to release or discharge the latter, or take 
any thing else in lieu of the money, the debtor 
cannot complain, and the title is. not less vested 
in the buyer. ‘This position we consider true, 
provided no act between the plaintiff and the 
bidder deprives-the defendant of the benefit of 
the sale made of his property. But to this 
doctrine, there are obyiously the exceptions 
which grow out of purchases made on certain 
conditions and stipulations: For, if the parties 
choose to make a particular agreement.on this, 


af 


*< 
2 
% 


* 
ni 


‘ee \ 


{ 
Pa 
A 
4 
7 
4 


a 
ee 









du 


Songs Se eS 








_ OF THE STATE OF LOUISIANA. 


101 


I or on any other subject, their contract is the East's. District. 


¥ law which governs them, unless the agreement 









| pe void, as contravening some principle of 


} public policy. 


The plaintiff in the present action, together 
with one Conway, were the persons at whose 
gitthe property. now in dispute was sold in 
execution, and. purchased by Alston. Pollock, 
the owner .of the land, owed. the petitioner a 
balance. of a’ large judgment which the latter 


B had. recovered against him several years before, 
& and. was alsoindebted to Conway, who, as/his 
} surety in that suit, had paid Baudin a consi- 


derable sum of money, in discharge of the debt 


| due by Pollock. They joined in a petition to 


the Spanish tribunals for a sale of the land; 
and as Conway was still surety for Pollock, it 


‘| ofcourse followed, that whatever money could 


| be made from the sale of the defendant’s pro- 





+} petty was to be first applied to the satisfaction 
Hof the judgment in favor of Baudin, The 
balance, if any, was to be paid to Conway, the 
‘> surety, 


Years elapsed afier the sale without the 
money being paid by Alston, the purchaser, or 


7 4y steps being taken by Baudin or Conway to 
qlorce the payment, In the year 1814, Bau- 


a4 





May, 1829. 
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East’n. District. din Commenced an action against the heingq) de 
May, 1829. 


ww Alston, requiring them to be put in possessig, 


nt 
BaupvIN 


ns of the land on their paying the sum of 953%) p: 


Rouiry the purchase money, or that in default ofthe} th 
fre 













making said payment, the land should 
sold to pay and satisfy the debt due ty thy 
petitioner, In the petition, he states the sum, 
yet due to him by Pollock, to be $8800; wih 
interest and costs, To this demand theg 
fendants appeared and answered, and, dh 
considerable litigation, the cause termnitatd 
in April, 1817, by a judgment, which deen 
that the plaintiff should recover of the defi. 
ants the sum of $5350, to be paid, howe 
as the judgment states, “by the defendant) 


the 


 & B 


fendants shall not be liable to pay to the ; 
tioner any further sum than the proceeds i 
sale to be made of the said tract of land, ip 
that they be forever released from any fart 
liability to the said petitioner on account ol! 
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demand made in his petition. This decree is East’n. District. 


not to affect the rights of any other party or 
parties, than those above named ; and it is fur- 
ther ordered, that the costs of the suit be paid 
from the proceeds of the sale above ordered.” 

Under this judgment, an execution issued, 
ihe land mentioned in it which is that now 
sued for, was seized, sold, and bought by 
the plaintiff, for the sum of $4490. 

Whether the judgment was entered up by 
consent, or was rendered by the court on con- 
siderations of the equity, as well as law of the 
case, does not appear, nor is it very material 
to enquire. The plaintiff by not, appealing 
from it, and by carrying it into execution, is as 
much bound by it, as if it had been preceded 
by his assent. 

The effect of it, it is contended, was to dis- 
charge the purchaser; that the plaintiff had 
aright to do so in any manner he chose: that 
the title vested in Alston, by satisfaction being 


This is true: but Baudin could not discharge 
i te defendant in execution for a larger sum 


nt of : 


than was due to him. By the original sale, 
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roe Alston had purchased the premises for $599] 


May, 18 
PS 
Bavupin 
v8. 
Rouirr 


& AL. 


- not exceed $2468, It is immeterial wi 
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which money was to go, first, to the satisfactigy 
of the balance due on the judgment to Baudiy 
and the remainder, if any, to be paid 4 
Conway. 

Now, if the whole amount for which te 
land was sold to Alston was not due to Bauiiy 
then, he could not discharge the purchaser fy 
the whole, and if Alston did not pay the whol 
amount, or was not released for the whole» 
title vested in him; for, by the express tem 
of his purchase, he is not the owner, uniily 
pays the entire amount, viz: $5360. : 

Conway was no party to the proceeding 
He could not be bound by them, and a ju 
ment by which Alston’s heirs were to beé 
charged by the sale of the land cannot af 
him. They yet owe to him the balancedu 
between the amount coming to Baudin, wi 
that at which their ancestor purchased, unl 
they have some other cause to shew agains 
the debt, than that proceeding from the int 
ment, rendered between Baudin and them 

The plaintiff, by his own shewing on 
establishes the amount due to him at that ti 





to be $4300. The defendants insist it dé 


adopt, though we may remark that te hit 
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been unable to find any evidence or record East’n. District. 


“ that will carry the balance as high as the 


plaintiff states it. Either will bring us to the 
same result, for neither amounts to. the-pur- 
chase money which Alston was te pay. It has 
been argued that the $4300 due Baudin, with 
the costs of the suit, against Alston’s heirs, 
which were directed to be paid out of the sale 
of the land, amounted to $4490, the price at 
which he purchased it. Admitting this to be 
true, $4490 were not the price at which the land 
was originally sold, but $5360, and the’ pay- 
ment of this sum, or a discharge from those 
entitled to receive it, was necessary to give a 
title to Alston, for it was on that condition he 
purchased. 
Lastly, it has been contended that no person 
can set upthis defence but Conway,or his heirs; 
that the defendants cannot, who are entire 
strangers to the transaction. ‘They are in pos- 
session of the land. The action is a petitory 
one. The plaintiff must shew tide, “That 
which he produces shews the title of Pollock 
never was vested in the party in whose right 


‘he claims. He, consequently produces nothing 


which could authorize the court to declare him 


to be the owner of the property sued for. 


VoL. vi (N.8.) 14 
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East’n. District. | It is therefore ordered, adjudged and de. 
May, 1829.. 


.zv~e Creed, that the judgment of the district cour 


ae «el annulled, avoided and reversed, that there 
Rouirr 


& aL. be judgment for the defendants as in case of 
nonsuit, with costs in both courts. | 


Moreau & Waits for the plaintiffi—Preston 
for the defendants. 





ROBINSON vs. M’*CAY, CURATOR. 


The landlord’s APPEAL from the court of probates of the pa 
eo. is not 

st, by the cura- rish of St. ‘Tammany. 
tor’s removal of 


Sante muect  Porrer J. delivered the opinion of the court 
The plaintiff claims $488 for house rent, and 
asserts that the debt is privileged, on the furni- 
ture and other moveables found in the houseat 
the decease of the tenant. 

The answer contains a general denial, a plea 
of prescription, and averment that the debtis 
not privileged. 

The court below considered the debt a 
proved, and the plea of prescription not sus 
tained, but it refused to allow any privilege, 
and directed the plaintiff to be paid as a chiro- 
graphary creditor. From this judgment the pe- 
titioner appealed. 
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The reason given by the judge for rejecting East’n. District. 


the demand of the plaintiff to be paid asa priv- 
ilege creditor, is the curator being permitted to 
remove the objects subject to the law, without 
any assertion of claim on the part of the lessor. 
Lou, Code, 2679. : 

We think the judge erred. The represen- 
tatives of an estate can do nothing which 
will destroy or impair a claim existing on 
the deceased’s person or property, at the mo- 
ment of his decease. In this instance, the re- 
moval by the curator cannot have the effect of 
destroying the privilege, because the lessor 
could not exercise his privilege on the thing 
subject to it. The law makes it the duty of the 
former to take the property into his possession, 
sell it, and afier the sale to settle the order of 
privileges contradictorily with the other credi- 
tors. ‘This power is expressly recognized by 
the 3223d article of the Louisiana Code. The 
proceeds in the hand of the curator represented 
the thing. The want of power in the lessor to 
seize, prevented the prescription from running 
against him. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 


May, 1829. 
OVnwy 


Rosinson 
v3. 


M’Cay. 
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ey bates be annulled, avoided and reversed, and it 
" ~e-w is further ordered, adjudged and decreed, that 
Ropiwsos the plaintiff recover from the defendant as eu. 
M’cax. ator of the estate of H. H. Patillo, the sum of 
$488; to be paid as a privilege on the movea. 

ble effects of the lessee found in the house leag. 

ed at the death of the Jessor; and it is further 

ordered, that the defendant aforesaid, pay the 


costs in both courts. 





BRYAN vs. TURNBULL & AL. 


The words of AppreAL from the court of the third district 
a prison bound f meyer } 
bond need not be the judge of the second presiding. 
essentially the 
same, as_ those 


of the form in Porter, J. delivered the opinion of the 
e act. 
_ The sureties on Court, ‘The plaintiff brought suit against one 
it, cannot dis- , a P ‘ 
charge —them- Stewart, and obtained judgment against him. 
selves by  sur- . . } 
rendering the He was arrested on a writ of capias ad salis- 
principal. 
faciendum, and gave the defendants as sure- 
ties to keep the prison limits. ‘The petition 
charges the debtor to have violated his engage- 
ment by departing from the limits of the prison, 
and avers the responsibility of the defendant, 
as a consequence of said departure. 
The answer consists ofa general denial, and 


an averment that there has been no breach of 
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the condition of the bond, because the respon- E 


dents took the body of Stewart and surren- 
dered him into the custody of the deputy she- 
riff, who ‘was jailor of the parish, and that the 
sheriff, after this surrender, permitted Stewart 
to depart from the limits. The court below 
gave judgment against the defendants and they 


- appealed. 


Two points have been made in this court, 

First. That the bond does not pursue the 
statute under which it was taken, and is void. 

Second. That the surrender of the debtor 
into the custody of the sheriff discharged the 
sureties, 

I. The condition of the bond is in the fol- 
lowing words: “Whereas on the 17th day of 
March last, there was issued from out of the 
clerk’s office of the third judicial district, in the 
parish of West Feliciana, and state of Louis- 
iana, a writ of capias ad satisfaciendum, at 
the suit of Mary S. Bryan against Charles 
Stewart, and the said Charles Stewart having 
surrendered his body to the sheriff, in execution 


_of said writ. Now, therefore, if he, the said 


Charles Stewart will keep within the limits of 
the prison bounds, of said parish of West Fe- 
liciana, and state aforesaid, which bounds are 
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prescribed and set a part by the parish judge 
and two justices of the peace, in conformity 
with the law in such cases made and provided, 
(it being the limit of the parish,) and not depart 
therefrom, without paying or satisfying the said 
Mary S. Bryan or her legal representatives the 
sum of $2682 21-100; ten per cent. interest 
on the sum of $2922 21-100, from the 24th of 
May, 1825, until the 20th of November, 1826, 
and like interest on $2682 21-100, from the 
last date until paid, also the sum of $22 21-100, 
and $1 62 1-2 for said ca. sa. or be other- 
wise discharged according to law, then and in 
such case the obligation to be void, and of no 
effect, otherwise to be and remain in full force 
and virtue in law.” The condition of the bond 
which the statute directs is, “That the debtor 
shall not break or depart from the bounds, . 
without the leave of the court, or being released 
by the order of the plaintiff, at whose suit he, 
the debtor, is confined.” The words of the 
bond, taken in this case, though they do not 
literally pursue those of the statute, are sub- 
stantially the same, and do not in any respect 
vary the contract which would have been 
formed, had the very language of the act bee 
pursued. A 
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We have repeatedly decided that in:what- East’n. District. 


ever form parties chose to bind themselves, 
they would be bound. The law of the reco-. 


pilacion, under which these decisions _ were 
made, was imperative on: the court, and its 
equity is as striking as its commands are clear. 
Jt was certainly not intended to say that every 
bond, which parties might sign, was valid— 
but that every engagement, entered into on a 
good and lawful consideration, was binding, 
no matter what form was given to the contract 


The bond in this instance, had a lawful con- — 


sideration, and we think the breach of the 
condition authorised the obligee to sue on it. 
The case cannot in any respect be distinguish- 
ed from that of Wood & al. vs. Tick, 10 
Martin, 196. 

It has been contended that the bond was 
taken since the passage of the act repealing the 
ancient laws of the country ; but a reference to 
the date shews it to have been given before.— 
Had it been entered into after, we should 
then have had the question presented to us, 
whether in the absence of any positive law, we 
could have adopted a better rule than that 
which was contained in the recopilacion, but 
this it is unnecessary to decide. 


May, 1829. 
Pye 
BRYAN 
v8. 


TURNBULL 
& AL. 
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Ii. The equity of permitting the sureties to — 
discharge themselves from responsibility. by 
surrendering the body of their principals to the 
sheriff, has been strongly pressed on us, and 
the argument is certainly not without weight, 
But we do not feel authorised on such a con- 
sideration, to relieve the defendants contrary ' 
to the express terms of their obligation; having 
entered into an agreement by which they be- 
came responsible, unless certain ‘events took 
place, it is not in the power of the court-to add 
to, or diminish any of the grounds on which 
their liability was to cease. The right of bail to 
surrender the principal, where they are bound, 
for his appearance to answer the judgment of 
the court, is given by a provision of the code 
of practice, and no such provision is made if 
relation to sureties for theprison bounds. The 
according of such a privilege in the one case, 
and the silence in regard to it on an another, 
offer a strong reason for believing that it was 
the intention of the legislature to make a dif. 
ference between them. We have looked thro’ 
all the books within our reach, and we cannot 
find a single case where such a right has been 
claimed on behalf of sureties for prison bounds, 
and yetthe instances must have been numerous 


a 
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where it was their interest to surrender the 


debtor’s body and consign him to close custo- 
dy. Code of Practice, 230, 730. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs. 


M’Caleb for the plaintiff— Watts for the de- 
fendants. 


PATIN vs. NABA. 


AppEAL from the court of the first district, 
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If the plaintiff 
does not prove 
his case, he is to 


Porter, J. delivered the opinion of the non-suited. 


court. ‘This isan actionin redhibition, The 
general issue is pleaded. The court below 
gave judgment for the defendant, and the plain- 
tiff appealed. 


An examination of the evidence has convin- 


ced us, that the judge of the first instance has 


not erred, ‘The proof does not establish the 
existence of the disease, at the time the plaintiff 
purchased. 


It is therefore ordered, adjudged and de- 


VoL. viii. (N. Ss.) 15 
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East’n. District. creed, that the judgment of the district court be 
May, 1829. ; 


wr w aflirmed with costs. ; 
PatTin . 


- Trabuc for the plaintiff—Canon for the de- 


Nasa. 
fendant. 


BAILEY & AL. vs.. BALDWIN. 


If the party APPEAL from the couft of the parish aud 


trusted besolvent . 
at the time, his City of New-Orleans. 


ceasing to be so, 


t ee 
res vga Porter, J. delivered the opinion of the 


bes ™ | court. ‘The petitioners state that they delivered 


teeta Pris to the defendant ten bales of cotton, out of 


a hcl which he was to pay himself the amount of a 
due bill in his hands and refund the overplus 
to them. That the difference between the 
amount of the one and the proceeds of the 
other was eighty-five dollars, twelve cents, 

- which he refuses to pay: and that he also 
refuses to deliver up the obligation which the 
cotton was given to discharge. 

The defendant answers, that in March 1823, 
the plaintiffs did deliver to him a quantity of 
cotton, to be shipped and sold by the respond- 
ent, and the proceeds applied to the payment 
of an execution against them, at the suit of 
McLanahan & Bogart, according to the written 


consent of said plaintiffs. 
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That the cotton was shipped in pursuance East’n. District. ~ 


of this agreement to John Clay, who was then 
doing business in New-Orleans, and was in 
good credit. That it was sold by him, but 
that before rendering an acconnt, and making 
payment of the proceeds, he failed, and be- 
came insolvent, whereby said cotton and pro- 
ceeds were lost. 

That in consequence of the premises, the 
plaintiffs are still bound aad liable to deliver 
other cotton, or pay the price thereof in money 
to the respondent, who therefore reconvenes 
them for the value, three hundred and ninety 
dollars. 

Prescription, and the want of an amicable 
demand are also pleaded. 

The judge below decided against the plain- 
tiffs, as to the money claimed in the petition; 
but directed the defendant to surrender the due 
bill, and pay the costs. From this judgment 
he appealed, and the plaintiffs in this court 
have prayed that the decree be so amended, as 
to allow them the stated difference between 
the obligation which the defendant held, and 
the amount for which the cotton sold. 

By the answer of the defendant, he appears 
to have been the agent of McLanahan & Bo- 
gart,and nothing proved inevidence establishes 
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a right in him to demand the amount of them. 
It is proved, however, on the part of the plain- 
tiffs, that the cotton was delivered in payment 
of a due bill which the defendant held on them, 
‘and he has not shewn, though he has alleged, 
that he was acting as the agent of another. He 
must, therefore, surrender the obligation, if 
the evidence prove a right in the plaintiffs to 
demand it. 


The principal proof on this head is con- 


tained in the testimony of Thomas, who swears 
the defendant accepted the cotton in discharge 
of the note. Nothing which falls from the 
other witnesses in any respect impairs the 
credit, due to this statement, and, as the note 
was discharged it must be surrendered. 

But as to the overplus, it is clear the defend- 
ant acted as the agent of the plaintiffs, in selling 
the cotton, and he is not responsible for it. 
It is shewn, that Clay, to whom it was sent for 
sale, was in good credit at the place of the 
residence of the parties at the time the ship- 
ment was made. 

The remaining question relates to the costs. 
The parish judge formed his opinion on the 
549th and 169th articles of the code of prac- 
tice, and concluded, that as no real tender had 
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peen made, the defendant must pay the cost, 
alihough the plaintiffs had not made an 
amicable demand. 

The 169th article of the code of practice 
says, there shall no longer be any necessity 
for an amicable demand in writing. It is 
impossible not to believe it was the intention 
of the legislature still to require a demand 
should be made verbally. Had they intended 
to abolish it entirely, they would certainly 
have said, it shall no longer be necessary to 
make an amicable demand. The 549th arti- 
cle does no more than re-enact the provision, 
found in our laws previous to the passage of 
the code of practice. By them, the party cast 
was to pay the costs, and a real tender com- 
pelled the piaintiff to proceed at the risk of 
paying them, if he did not recover more than 
the sum deposited by his adversary. ‘These 
laws were never understood to do away the 
necessity of an amicable demand, and we do 
not see why they should have a greater effect 
| by being found in the code. They could well 
‘sand together before, and they may do so 
‘juow. Vol. 7, 264. 


It is therefore ordered, adjudged and de- 
Peed, that the judgment of the parish court 
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East’n. District. be annulled, avoided and reversed ; and ita 
May, 1829. 


~~ further ordered, adjudged and decreed, thy] 
Bauer & 4. the defendaht shall deliver to the pl , 












BaxowiN. the obligation mentioned in their petition; a 
that, as to the demand of eighty-four dollay be 
twelve cents, there shall be judgment fo iy 
defendant, ; and that the plaintiffs pay ee , 
both courts. | a 

Preston for the plaintiffe—Lockett rf T 

defendant. | w 

re 

m 

RAWLE vs. SKIPWITH & AL. ‘ 

No judgment APPEAL from the court of the third by 
default can 

tn, uni all the judge of tbe second presiding. po 

egal objections Pe ‘ 

ar da Wl 

© disposed of Porter, J. delivered the opinion ft) 

court. This case has been already before h la 

court, and was remanded for further p cae ioe 

ings, and on its return to that of the tT th 


stance, judgment by default was taken sis 
the defendants, and the judgment made il 


They came into court, and moved to have th 
judgments set aside, on different gr vi " 
alleged by them; but the judge refused tt a a 
s0, conceiving, that by the 547th and ! i , i 


articles of the code of practice he 
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=| power to touch the decree of the court. The Bast’n. District. 


















aby May, 1829. 
. | defendants appealed. 
| ‘When the cause was last before the court, none aL. 
7 Baupwin. 


it was presented to us on exceptions, filed to 
the petition. We decided that the court below 
had erred, in sustaining one of the exceptions, 
and we also examined and passed on all the 
others which depended on the pleadings. 
Those which required proof to support them, — 


were not noticed,’ and one was expressly 





reserved, on involving an enquiry into the — 
merits. 

We, therefore, think there was an error in 
the court of the first instance giving judgment 
_ Dbydefault, while these exceptions were undis- 

posed of. One of them, the allegation of the 

wife, that she was not responsible; because the 

contract, although entered into by her in solido, 
was in fact an engagement, where she was 
surety for her husband, and was a defence on 
the merits, 
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It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed ; and it is 
_ farther ordered and decreed, that the case be 
_ temanded to the district court, to be proceeded 
‘in according to law, the appellee paying costs 
of this appeal. 
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East’n. District. : 
May, 1829. = FISHER & AL. ve. BRIG NORVAL. & AL: 
aN 
F pa & au. Appeat frém the court of the first tn 4 
Bric Norvau 


& ax. Porter, J.delivered the opinion of theen CO at Pe 
If the master ae 
giyes a receipt This action is brought to recover the Value 
for goods left on 


the beach, they Of 35 bales of cotton, which -were sent by the 
are at the risk of: 


. the ship. plaintiffs to be shipped on board the brig 
Norval, and received by the captain. T 


“a a7 


were suffered to remain on the levee, | 
during the night following their delivery, 
burnt and consumed. It is not shewn | 
the fire originated. ae 

The cotton was sent down late in the eve 
ing; but the defendants having received, aa 
receipted for it, their responsibility must be 





governed by the same rules as if it had een 
delivered early enough to permit them to pit 
it on board the same day. ; 

It is proved, that the cotton was left exp ose : 
on the levee without any person to watchif 
and it is proved that it is not customary inthe} — 
city to put any person as a guard over cotton : 
bales, in the situation in which they . : 
placed. 

Our code, 2725, enacts, that carriers ant 
watchmen may be liable for the lose or dam ; 
of things entrusted to their care, unless they 
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can prove that such loss, or damage has been East’n. District. 


occasioned by accidental and uncontroulable 
events. 
We think the view, which the judge a quo 


4 _ took of the case, a correct one. He considered 


“there was negligence in the defendants per- 
mitting the cotton to be exposed all night on 
the levee, to theft, fire and other accidents, 
without some person to take care of it. We 
view the transaction in the same light. It is 
_ not the care which a prudent man would take 
of his own property, and the defendants must 
shew such care to excuse them from the loss 
_ which has occurred. It is not a good excuse 
‘to say, that it is not customary to place a watch 
ver property, such as this. If any such cus- 
. tom has been introduced in this city, by tLose 


May, 1829. 
Na 
Fisher & Au. 
v8. 
Bric NorvaL 
& AL. 


who have had the property of others trans- 


mitted to them for sale or transportation, the 
‘sooner they are informed, that such custom 

cannot controul the law, and will not be re- 
- coguized by courts of justice, the better. 


_ It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


McCaleb for the plaintiffs—Eustis for the. 


defendants. 
VoL. vi.(n.s.) 16 
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MAYOR & AL. vs. MAIGNAN. 


Porter, J. delivered the opinion of ‘thie 
court, The defendant applies for a manda- 
mus, to the judge of the parish, to grant hith 
an appeal from a judgment rendered against: 
him, in the parish court, at the suit of the 
plaintiffs. 

The affidavit, on which this application is 
made, states the amount claimed, and decreed 
by the court below to be paid, was forty-nine 
dollars seventy-three cents, and of such a sum 
the court has hot jurisdiction. He contends 
indeed it makes a part of a larger sum, which 
the plaintiffs will continue to demand of him; 
but, admitting this to be true, the court cannot 
take cognizance of the case; for, the matter in 


’ dispute here, is below that which the constitu- 


tion authorizes us to examine. 

We cannot distinguish the application from 
that of Millaudon vs. the judge of the parish 
of Jefferson, where a similar demand was 
refused. .6 Martin, n. s. 24. 


It is therefore ordered, adjudged and de- 
creed, that the rule be discharged. 
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BULLOC vs. PARTHET. 


AppeaL from the court of the parish and 
city of New-Orleans. 


Martw, J. delivered the opinion of the 
court, The defendant and appellant assigns 
as error apparent on the face of the record, a 
discrepancy between the judgment and the 
verdict, on which it purports to be grounded. 

The yerdict is in these words: “The jury 
find a verdict for $574 96, in favor of the 
plaintiff, in cash—the said plaintiff to receive 
one half of the proceeds of the outstanding 
debts and goods left behind by the defendant, 
say $751 87 of goods, and $946 18 in notes 
and debts, as charged in the defendant’s ac- 
count.” 

The judgment is for $574 96 in cash, 
$751 87 in goods and $946 18 in notes and 
debts, fc. 

Now by examining the defendant’s account 
to which the verdict expressly refers, it appears 
that the two last sums are the whole of the 
goods unsold and debts not collected, of which 
the jury intended the plaintiff to receive one 
half only. ‘The error is manifest and obvious. 


East’n. District. 
May, 1829, 
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vs. 
ParTHET. 
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must follow the 
verdict. 








124 


East’n. District. 
May, 1829. 


SIV 
Buttoc 

, 8. 

PARTHET. 


One in posses- 
sion of property 
of the United 
States, cannot be 
forcibly ousted. 
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It; is therefore ordered, adjudged and de- 


creed, that the judgment of the parish court’. 


be annulled, avoided and reversed, and that 

the plaintiff recover from the defendant the 

sum of five hundred and seventy-four dollars 

and ninety-eight cents—and that the defend- 

ant account to the plaintiff, or transfer to him 

one half of the goods unsold and lefi behind, 

and one half of the notes and debts uncollect- 

ed—the plantiff’s said half being three hundred. 
and seventy-five dollars and ninety-three cents 

in goods, and four hundred seventy-three dol- 

lars and nine cents in notes and debts, the ap- ' 
pellee, paying costs in this court and the appel- 

lant, below. 


Moreau and Soule for the plaintif-—Canon 
for the defendant. | 





BAILEY vs. TAYLOR. 
Appeat from the court of the first district. 


Porter, J. delivered the opinion of the 
court. The petitioner, while in the service of 
the United States, as inspector of the customs, 
built a house on property belonging to them’ 
The defendant took forcible possession of the 
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‘ house, and refuse to deliver it up. This ac- East’n, District. 


tion is brought to recover possession of it, and 
damages ‘for the illegal entry and detention. 


' The defence set up is, that the land on which 


the building was erected belong to the gen- 
eral government, and that the defendant was 
ordered to take possession by the surveyor of 
the customs. 
_ The court of the first instance thought this 
defence untenable, gave judgment in favor of 
the plaintiff for one hundred and eighty dollars, 
and ordered the plaintiff to be put in posses- 
sion, From this judgment the defendant has 
appealed. | 

We think the judgment rendered, below, 
must be confirmed. We know of no law 
which authorises a surveyor of the customs to 
direct a.forcible entry and ouster of possession, 
of the United States’ property. If the defend- 
ant held wrongfully, there were legal means 
of evicting him. 


It is therefore ordered, adjuged and decreed, 


. that the judgment of the district court be af- 


firmed with costs, 


_ Preston for the plaintiff—Maybin for the 


defendant. 
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Adonationmust Porter, J. delivered the opinion of the 
be made before a 


notary and two court. This action has for its object to settle the 


witnesses. 
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JARDELA vs. ABAT. 


Appa from the court of probates of the 
parish and city of New-Orleans. 


right of property to a negro slave and her two 
children, inventoried, as the property of the 
deceased, and claimed by the plaintiff, his nat 
ural daughter, as belonging to her. F 
Neither of the parties shew a written ttle 
the property. The defendant indeed offersi f 
‘bill of sale to the ancestor of the petitioner, for 
two slaves named Maria and Isabella, and has 
attempted to prove, by parol evidence, that the 
latter is the same who is now called Ning 
and is the subject of this suit, This evideng 
is very unsatisfactory. One of the witnesses, 
who was introduced to establish the fact, is the 
mother of mortgage creditors, whose share will 
be increased out of the insolvent estate, if this’ 
slave is established to belong to it. Her testis 
mony was taken, subject to an exception, and 
in our opinion, she was incompetent, The ex 
ecutor in this action represents the credi 
of the succession. They could not give eve} 
dence, and censequently their ascendant could 
not. The testimony of this witness excluded’ 
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the weight of evidence, in regard to the iden- Bast’n. District: . 


tity of the slave, is with the plaintiff. 

But the defendant contends, that the title of 
the plaintiff is by a donation ‘from her father, 
and this donation is null and void ; first, because 
it was not made in due form of Jaw, and second, 
because at the time of making it the deceased 
was largely indebted. 

On this point we think the defendant must 
~ gacceed. Several witnesses were introduced 
on the part of the plaintiff, who testified, that for 
many years previous to the death of the father, 
| hewas heard to say, that the slave in question 
wih her offspring, belonged to the plaintiff, 
One of them goes further, and'states, that she 


‘na, | knows the slaves were the property of the pe- 


tiioner, because her father told the witness that 
he had given the slave to his child. No evi- 
dence is offered to explain or do away the ef- 
fect of this testimony. ‘The impression on our 
minds is that itis the truth of the case. The 


j. ) plaintiff isa person of color, and the natural 


. child of the deceased. It has not been shewn 


+ § how she acquired, at so early an age as that at 


§ hich she must have been, when this slave 


i. | Came into the house of her father, the means 


{| purchase property of this value, While her 
“| Wn witness, uncontradicted, states the father 


May, 1829. 
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East’n. District. to have given the slave to his daughter. We. 
May, 1829. 
nw cannot escape from the effect it is entitled to, 
Janeia and declare the gift void, as not made beforeag | 


Anat. notary and in the presence of two witnesses — 
C. Code, 220, art. 53. 


It is therefore ordered, adjudged and de. 
cred, that the judement of the court of probates 
be annulled, avoided and reversed, and that 
there be judgment for the defendant with cogs 
in both courts. | 


Canonge for the plaintiff—Seghers for th 


defendant. i 





1% 


MEILLEUR & AL. vs. COUPRY. 


Aslave under APPEAL from the court of probates of te 


thirty years of ‘ ‘ 
age, cannot be parish and city of New-Orleans. 


presumed to have 
been emancipat- 


ed. Martin, J. delivered the opinion of the 
court. The heirs of Louise Rilieux, obtained 
a rule against Coupry, who had obtained letters 
testamentary on her estate, to shew cause why 
they should not be revoked, on a suggestion 










that he wasa slave, and therefore incapable d 
exercising the office of testamentary executot, 
He contended that he was a free man: the 
court thought otherwise. The letters were 
revoked, and he appealed. 
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. ‘His counsel urges, in this court, that the ap- East’n Distriet. 


| pellees have not established their heirship, and 


are without interest in the case. An examina- 
tion of the record shews, that this point was 
not made below. The applicants must be con- 
sidered as plaintifis, and, as such, not bound 
to establish their capacity as heirs, while it was 
not denied. The appellant was called on to 
shew cause; he did so, by denying he was a 
slave, and this was the only issue before the 
court, 

It was admitted that he was born of a slave 
mother, that his mother’s owner has ever re- 
tded, and still resides, in New-Orleans, that 
he is twenty-seven or twenty-eight years of age, 
that he has enjoyed his freedom for fourteen 
years and been married as a free man. 

» On these facts, it is clear, he was born a 
slave, and must continue so, unless he was 
emancipated ; as he is under the age of thirty 
years, and the lawful emancipation of a slave 
cannot take place before that age, the: pre. 
sumption of a legal emancipation, which might 
result from his long possession of his freedom, 
is repelled, from the evident impossibility of 
his legal emancipation having taken place, and 
Von. vin. (n.8) 17 
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East'n District. 
May, 1829. 
NN 
MEILLEUR 
AND AL. 
vs. 
Coupry. 


The surrender 
of goods by the 
payee, is a good 
consideration for 
the note. 
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the legal impossibility ofa slave becoming free, 


without a legal emancipation. 
Prescription can no more avail him, than it it 


would the possessor of property evidently out 
of commerce, 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the court of a 
bates be affirmed, with costs. 


Seghers for the plaintifls—DeArmas for the 
defendant. 





CORKERY vs. BOYLE. 


ApPEAL from the court of the parish and 
city of New-Orleans, 


Porter, J. delivered the opinion of the 
court. This action is brought on a promissory 
note, made by the defendant, in favor of the 
plaintiff. It is slleged in the answer, that it 
was fraudulently obtained, and that no con- 
sideration was received far it. 

The facta of the case shew, that the parties 
entered into partnership, in Baltimore, the 
defendant furnishing the stock, the plaintiff — 
to come out to New-Orleans and sell the 
goods: the profits to be equally divided be- 
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tween them. The plaintiff, in pursuance of Bast’n. District: 


this agreement, did come here, and carried on 
the business for some tiie. No profit was 
made by it. The defendant, becoming dis- 
satisfied, came out, and demanded of the 
plaintiff the merchandize which remained un- 
sold. The latter refused to deliver them up, 
unless the former would give him his note for 
four. hundred dollars; after much hesitation 
and reluctance, he did so, and he avers, and 
the evidence goes strongly to support the as- 
sertion, that he did so to get his goods out of 
the hands of the plaintiff. 

The court below thought the plaintiff should 
recover, and this court is of the same opinion. 
The profits which might have been made from 


the sale of the goods, handed over, formed a 


good consideration for the obligation. There 
is no evidence which enables us to say what 
might have been the gain on them, if they had 
remained in the hands of the plaintiff. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed, with costs. 


Gayarre for the plaintiff—Preston for the 
defendant. . 


May, 1829. 
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East’n. District. - 
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MILLAUDON 
038. 
Pouice Jury. 


Authentic acts 
are full evidence 
against the par- 
ties and those 
who claim under 
them. 


MILLAUDON vs. POLICE JURY. 
Appeat from the court of the first district, , 


Martin, J. delivered the opinion of the 
court. The petitioner states that he is the 
owner of a plantation, on the right bank of the 
Mississippi, which is burdened with a servi. 
tude in favor of certain inhabitants of the 
shores of lake Barrataria, who had a right of 
way over his plantation, from the river to the 
lake; that the police jury of the parish of 
Jefferson pretend that he is bound to keep in 


repair a public road or highway over his said. 


plantation, from its front to the depth or back 
line, and are incessantly harrassing him with 


orders to keep said highway in repair, and — 
vexatious proceedings, in consequence of said | 


orders: he prayed and obtained an injune- 
tion, &c. 


The defendants pleaded the general issue, 


and averred, that ever since there was a set- 


‘tement made on the shores of the lake, there. 
has been a highway, royal or public road 


through the plantation of the petitioner, leading 
from the river to the lake, which the owner OF 
it has ever been bound to keep in repair, &c. 

The injunction was made perpetual, and 
the defendant appealed. 
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_ & al. from whom the petitioner bought. 
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The record shews that, about the year 1'779, Eest’n. District. 
Governor Galvez settled a few families on the “Saw 
shores of lake Barrataria, and he caused to be M‘™™AT?°™ 
opened, at the public expense, a royalor public "°*°*?"** 
road or highway, taking the ground therefor, 
by equal proportions, from the plantations, 
through which it passed. ) 

That in the act of sale of the premises in 
1803, by Lartigue to Dominique Bouligny, 
there is a clause, by which the vendor states, 
that the plantation owes a public road, which 
it is bound to keep in repair. . A similar clause 
is inserted ‘in the act of sale of Dominique 
Bouligny to Lewis Bobligny, in 1810, as well 


as in the sale from Lewis Bouligny to Tricoa 


Now, these authentic acts are entitled to full 
faith against the parties and the petitioner, 
who holds under the vendees, of every thing 
which the parties had in view, and which con- 
stitutes the object of the act. Pothier on ob- 
ligations, ‘701. 

The object of the act was to describe} the 
thing sold, the advantages which it had, and 
the burdens which had been imposed on it. 

Now, the parol testimony and documents 
establish, that Galvez laid outa public road, 
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East’n. District. from the Mississippi to lake Barrataria, taking 


May, 1829. 
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the ground from the plantations along the boun. 
daries of which it passed, After the lapse of 
half a century, it must be presumed that the 
proprietors:consented to, or were indemnified 
for, the sacrifice: that the road was kept in 
repair by them and their successors is proved, 
In the oldest deed that is produced, executed 
a quarter of a century ago, the burden imposed 
on the land is stated; a clause recognises it.ih 
two subsequent acts of sales, to which m 
ference is made. In one of these acts, intro 
duced by the plaintiff, the road is traced and 
marked camino real.’ It is in vain that: the 
appellant’s counsel urges, that the police jury 
were not parties to these deeds, and therefote 
cannot claim any right from them. We have 
seen that parties must be bound by their own 
declarations: and when the law requires these 
declarations to be written, it matters not into 
what acts they are consigned: they are not the 
less the declarations of the parties, who mast 
be bound by them, and in cases like the present 
those who derive their rights from the parties 
who made these declarations, must take them 
affected with all the legal consequences of 
these declarations, 
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It is in evidence, that by an agreement, in East’n District. 


1817, subscribed by a number of proprietors, 
it was agreed that the road should be removed 
from one side of the bayou by which it ran to 
the other; it being thought that, both those 
who use the road, and those who were bound 
to repair it, would be thereby benefitted. This 
circumstance does not affect the present case: 
the question is not as to the particular part of 
the petitioner’s estate the road is to run through, 


' butas:to his obligation to repair it, 


It is therefore ordered, adjudged. and de, 
reed, that the judgment of. the district court, 
beannulled, avoided and reversed, the injunc- 
tion dissolved, and that the appellee pay costs 
in both courts, 


Seghers for the plaintiff—C. Derbigny for 
the defendants. 


May, 1829 
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MILLAUDON 
v8. 
Pouice Jury. 





